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STATEMENT OF QUESTIONS PRESENTED 


1. Appellant hereby incorporates by this reference the "State- 


ment of Questions Presented" contained in his opening briefjon his 


former appeal, No. 15, 347. 


2. Is the appellant,former inactive reservist, entitled to an 


honorable discharge in lieuofthe adverse security risk discharge issued 
to him while he was an inactive reservist where appellee Secretary of 


the Army finally discloses in this litigation that his secret, 


confidential 


file, access to which was denied appellant throughout the administrative 


proceeding, contains no "information," much less evidence, that appel- 


lant falsified documents or made the political statements which appellee 


asserts supported his decision to pin "the badge of infamy" 


on appellant 


under the Military Personnel Security Program promulgated by appellee 


without statutory support or executive order. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order and judgment filed ee 27, 1960 


by the United States District Court for the District of Col 


bia granting 


appellee's motion for summary judgment and denying appellant's motion 


for judgment on the pleadings (J.A. 191, 192). 
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Jurisdiction of the District Court was invoked under Harmon v. 
Brucker and Abramowitz v. Brucker, 335 U.S. 579, 2 L.Ed. 503, 78 S.Ct. 
433, reversing 100 App. D.C. 190, 256, 243 F.2d 613, 834. 


This Court has jurisdiction under Title 28, Section 1291 of the 
United States Code. 


The pleadings which show the existence of jurisdiction are the 
complaint (J.A. 3) and the answer (J.A. 67). 


STATEMENT OF THE CASE 


Appellant respectfully refers to his opening brief in his first 
appeal, No. 15,347, for a statement of the case as it then appeared. This 
statement will relate the proceedings commencing with the remand in 
that case. 


On February 17, 1960, this Court remanded and set aside the order 
of the District Court entered May 26, 1959 granting appellee's motion for 
summary judgment and ordered that the case be reopened for further 
proceedings not inconsistent with law. These proceedings, this remand 
said, were to include opportunity to appellant to request copies of the 
administrative findings on the basis of which appellant was discharged. 


On February 23, 1960 appellant demanded a copy of the administra- 
tive findings (J.A. 181). On February 29 the District Court filed its order 
requiring appellee to furnish the Court and, upon his request, the appellant 
with the administrative findings, "if any, made in this cause by a board 
of officers pursuant to Section 1163(c)(1) of the United States Code" and 
affidavits advising the Court how provisions of Army Regulation 604-10 
were applied to appellant, with particular reference to the considerations 
mentioned in the remand order together with legal memoranda by the 
parties (J.A. 181, 182). On March 8 appellant made the indicated request 
(J.A. 182) and on March 16 the District Court modified its order filed 
February 29 with respect to the briefing time and denied appellant leave 
to file a closing memorandum (J.A. 183). 
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On or about March 5, 1960 appellant served and filed a motion, 
noticed for hearing on March 15, for judgment on the pleadings and for 
Summary Judgment. This motion incorporated by reference appellant's 
motion for summary judgment which was denied May 26, 1959, the order 
of denial being vacated March 22, 1960, in obedience to the order, remand 
and mandate of this Court of February 16, 1960 (J.A. 191). This motion 
of appellant's filed March 5, 1960 was probably superfluous since the 
first motion remained pending after the remand. This seems to have 
been the view of appellee who did not file a second motion after the re- 


mand, resting on his 1959 cross-motion (J.A. 81, et seq.). 


However that may be, appellant's second motion read as follows: 


"Plaintiff moves for judgment on the pleadings and|in 
the event said motion is denied for summary judgment in 
his favor as prayed in his complaint upon the ground that 
there is no genuine issue as to any material fact and that 
he is entitled to judgment as prayed in his complaint as a 
matter of law, more particularly, but without limiting the 
generality of the foregoing, as follows: 


Army Regulation 604-10 on its face and as applied |to 
plaintiff and all the proceedings thereunder pursuant thereto, 
including the issuance to plaintiff by defendant of an undesir- 
able discharge and a general discharge under honorable con- 
ditions, and any discharge except an honorable discharge 
were in excess of defendant's powers and were violative of 
the First, Fifth and Sixth Amendments to the Constitution 
of the United States, of Article I, Section I of the Constitu- 
tion of the United States, of plaintiff's vested constitutional 
rights to have issued to him a discharge based upon the 
character of the service rendered by him as provided by 
law and regulation and were null, void, unlawful, arbitrary 
and capricious and violative of due process by reason of the 
vague, indefinite, ambiguous and formless character of the 
accusations against plaintiff in said proceeding; 


Defendant has failed, refused and neglected to supply 
plaintiff with a copy of the findings, if any, which were the 
basis of the adverse discharge issued plaintiff notwithstand- 
ing that on February 19, 1960 plaintiff mailed to defendant's 
counsel his demand that within ten (10) days after service of 
said demand that defendant supply him with a copy of jsaid 
findings, as provided in the order filed in this cause on Feb- 
ruary 17, 1960 in the United States Court of Appeals for the 
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District of Columbia Circuit, without prejudice to any 
right and claim made by plaintiff herein, said demand 
with proof of service thereof having been filed with the 
clerk of the above entitled court on February 23, 1960; 


The order of the above entitled court entered May 26, 
1959 granting defendant's motion for summary judgment 
was set aside by said order of said United States Court 
of Appeals which also remanded the above cause to the 
above entitled court and also ordered that said cause be 
reopened for further proceedings not inconsistent with 
law; this motion will be made upon the papers, records, 
pleadings, exhibits and files herein, said order of said 
United States Court of Appeals, upon the points of law 
and authorities in support of plaintiff's motion for judg- 
ment on the pleadings and for summary judgment which 
was denied by order of this court entered May 26, 1959, 
upon the supplemental points and authorities served and 
filed herewith, upon this written motion and the annexed 
notice of hearing thereof. 


It should be noted that the reference to the refusal of appellee to 


supply appellant with a copy of the findings can now be disregarded since 


appellee, after the date of this motion, furnished appellant with a copy 
of the “findings” (J.A. 187). 


However, appellant contends that these "findings" are without 
support in the administrative record, that they are without authority 
of statute or executive order, that the regulation under which they pur- 
port to issue is constitutionally infirm; that if this is not so the regula- 
tion was not properly applied to appellant and they are insufficient. 


On March 21, appellee served and filed the affidavit of Robert J. 
O'Connor, Colonel, JAGC, United States Army, relating the administra- 
tive proceedings (J.A. 184-187), the findings of the Army Security Review 
Board, and the affidavit of Gordon D. Taft, Chairman of the Army Board 
for Correction of Military Records (J.A. 190). 


On March 22, the District Court filed its order vacating its judg- 
ment in favor of appellee entered May 26, 1959, as ordered by this Court 
on February 17, 1960, and directed further proceedings as outlined in its 
orders of February 29, 1960 and March 16, 1960 (J.A. 191). 
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On June 27, 1960 the District Court filed its order denying appel- 
lant's motion for summary judgment and granting appellee's motion for 


summary judgment (J.A. 192). On August 8 appellant filed notice of 


appeal therefrom and designation of contents of record on appeal (J.A. 


192, 193). 


On September 23 this Court made its order, on appellant's motion, 
that the joint appendix in Case No. 15,347, the first appeal, be incorporated 
by reference into the joint appendix in this case, No. 15,992. The new 
material in this case commences at page 181. 


The affidavit of Colonel O'Connor, mentioned above, recited that 
military administrative proceedings were instituted against appellant 
under the criteria stated, Army Regulations 604-10, paragraphs 13b(4) 
and (6) (J.A. 113). This regulation, according to this affidavit, is the 
sole regulation applicable to reserve personnel presently or in the past 
engaged in affiliation with and membership in organizations engaged in 
subversive activities and the failure or refusal of personnel to answer 
pertinent questions propounded in the course of an official examination 
to ascertain the existence of related conduct and activities (AR 604-10 
(13b(4)(6)); J-A. 113, 114). 


Colonel O'Connor said that appellant's case was considered by a 
Field Board hearing where he made no attempt to refute the allegations 
contained in the letter of allegations, including the allegations of acts 
prior to his induction (J.A. 184). Colonel O'Connor attached to his affi- 
davit the findings and recommendations of the Field Board; These find- 
ings recited that in 1947, prior to his induction, appellant was a functionary 
of the American Youth for Democracy (J.A. 187), that on 15 August 1952, 
while on active duty, and on 13 March 1955, while in the inactive reserve 
he materially falsified official documents by denying affiliation with that 
organization; that in September 1955 after his honorable separation from 
active duty he refused "to answer pertinent questions concerning his 
alleged previous expressions of opinion concerning the objectives of the 
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United States Army and principles of the United States; that while on 
active duty in 1952 he stated he did not believe our government was a 
true representative of the working class, participation in the Korean War 
on our part was unjustified, that we should have a socialistic form of 
government, which is the only true democracy, that the only complete 
solution being control of individuals by the government, that you have 

to be an officer to vote the way you want while in the service, that the 


governments of Western Europe are actually under our domination and 


that those people are not our friends as we think, but know that we have 
and will exploit them (J.A. 188), that we are not as self sufficient as the 
Soviet Union, that there are enough Communists in the United States to 
take over control of our government, should the United States and Russia 
become engaged in war, and finally, that the United States would progress 


better under a Communist regime. 


The Field Board pointed out that much of the evidence contained 
in the Government's confidential file (to which appellant was never given 
access) consisted of unsupported statements upon which it relied since 
appellant refused to introduce defense material. Upon this dubious 
foundation (if it was any foundation) the Field Board recommended an 
undesirable discharge from the Army Reserve in the interests of 
national security (J.A. 189). The Army Security Review Board on 18 
October 1956 made the same recommendation and on reconsideration 
on 6 and 7 January, 1957 repeated this recommendation (J.A. 190). 


However, the individual vote sheets were destroyed in 1959 (J.A. 
185). According to the Chairman of the Army Board for Correction of 
Military Records on 13 October, 1958 that agency reviewed the adminis- 
trative proceedings but, so this affidavit avers, pre-induction activities 
did not constitute any basis for its action in arriving at a final determina- 
tion of appellant's application (J.A. 190). It will be recalled that this 
determination was a denial of an honorable discharge in lieu of the 
general discharge which appellee had substituted for the undesirable 
discharge (Answer, par. 16, J.A. 69). 
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Colonel O'Connor's affidavit then relates that appellant's case was 


reviewed in the Office of the General Counsel of the Secreta 


ry of the Army 


which on February 5, 1957 returned it to the Security Review Board for 


reconsideration in light of the views stated by the Office of the General 


Counsel, as set forth in Exhibit C attached to his affidavit. 


In the memo- 


randum of that date stating these views to the Army Security Review 


Board, the Assistant General Counsel said, in effect, there was no evi- 


dence showing pre-induction association with AYD, as charged. This 


being so, the charge of falsification fell, the memorandum 0 


bserved. 


(Of course, since, if the Army's showing is to be believed, pre-induction 


activities were not considered, the allegations concerning A 
for this reason also and another ground therefore also exist 


YD disappear 
s for striking 


the charge of falsification). The same memorandum also destroys any 


charge dealing with the supposed political expressions of appellant, found 


hesitatingly by the Field Board to have been uttered by himjas mentioned 


above, a finding twice endorsed by the Security Review Board, likewise 


mentioned above. 


However, notwithstanding this accurate condemnation of this so- 


called derogatory material (access to which, appellant repeats, was 


always denied him) by the Army's General Counsel, the Security Review 
Board on 7 February 1957 obdurately and mechanically insisted that 


appellant was to be issued an undesirable discharge (Colonel O'Connor's 


affidavit, Exhibit D). 


The same affidavit then relates that appellee's procedure required 


when, as here, there was a difference between the Army Security Board 


and the Office of General Counsel of appellee, the issue was 
the Assistant Secretary of the Army for final decision. The 


referred to 


assistant 


Secretary, automaton-like, rubber-stamped the Board's recommendation 


and ordered an undesirable discharge (J.A. 185, 186). 


There the matter remained, again according to Colonel O'Connor's 


affidavit, until 8 January 1958 when appellant's discharge was changed 
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to a general discharge under honorable conditions in lieu of the undesir- 


able discharge following appellant's application for an honorable discharge 
to the Army Discharge Review Board (J.A. 186). 


Colonel O'Connor's affidavit narrates that after Harmon v. Brucker 
(March 3, 1958), 355 U.S. 579 was decided, appellant's case was again 
reviewed, but once more appellant was denied an honorable discharge. 

In October of 1958 appellant's last application for an honorable discharge 
was refused by the Board for the Correction of Military Records (J.A. 
186, 187). 


STATUTES AND REGULATIONS INVOLVED 


In addition to the enumeration of statutes and regulations listed in 
appellant's opening brief in the first appeal, No. 15,347, the District 
Court cited Section 1163(c)(1) of Title 10 of the United States Code in 
its order implementing the remand (J.A. 181). This statute provides 
as follows: 


"A member of a reserve component who is separated 
therefrom for cause, except under subsection (b) [ absent 
without authority for at least 3 months, or sentenced by a 
civil court to confinement in a penitentiary or correctional 
institution], is entitled to a discharge under honorable con- 
ditions unless — (1) he is discharged under conditions other 
than honorable under an approved sentence of court-martial 
or under the approved findings of a board of officers convened 
by an authority designated by the Secretary concerned; or (2) 
he consents to a discharge under conditions other than honor- 
able with a waiver of proceedings of a court-martial or a 
board.” 


STATEMENT OF POINTS 


Appellant' incorporates by this reference as a part hereof the 
statement of points of his opening brief (p. 7, 8) in the first appeal. 
In addition thereto appellant states the following points: 
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While it is the duty of this Court to avoid deciding constitutional 
questions presented unless essential to proper disposition of a contro- 
versy, the case at hand is of first impression and important enough to 
reach the constitutional questions since it can well serve as a standard 
of conduct for millions of inactive reservists (69 Yale Law Review, 474, 
497, Footnote 1120). 


But if these important constitutional questions here present (as 
enumerated in the statement of points on the first appeal in appellant's 
opening brief) cannot be reached for decision then the refusal of appellee 
to issue an honorable discharge has been demonstrated by appellee's own 
records to be in excess of his powers. 


SUMMARY OF ARGUMENT 


Supplementing the summary of argument offered by appellant on 
his first appeal (appellant's opening brief, p. 8), the material added to 
this record in the District Court after the remand shows, eyen demon- 
strates, that, assuming arguendo, the security program to be valid, there 
was no compliance with its requirements. 


Moreover, the statute cited by the District Court, Section 1163(c)(1) 
of Title 10 of the United States Code, does not aid appellee. 


PREFACE TO ARGUMENT 


The propositions asserted by appellant on his first appeal and 
there argued (appellant's opening brief, p. 10 et seq.) are, he respectfully 
submits, present on this appeal. He reiterates but does not/repeat them 
here. 


On the remand order of February 17, 1960, this Court) ordered the 
case reopened for further proceedings not inconsistent with |law to in- 


clude opportunity to appellant to request copies of the findings and 
opportunity to appellee to supply them. These "findings" are now in 
the record (J.A. 187). 
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This order also said that if no sufficient findings were made, the 
District Court should consider the bearing of the cases it cited, viz., 
Harmon v. Brucker, 355 U.S. 579, 581 (1958); Olenick v. Brucker, 

No. 15,177 (Dec. 3, 1959); Coleman v. Brucker, 103 U.S. App. 283, 257 
F.2d 661 (1958); Coffey v. Jordan, __U-S. App. DC... 5) Fad __ 
(decided June 25, 1959). Furthermore, the remand continued, if sufficient 
findings were made, the District Court should consider also whether all 
applicable provisions of the governing statutes and regulations were com- 
plied with; whether assuming AR 604-10 to be valid, it was properly ap- 
plied, once the appellant had been relieved of regular duty status, espe- 
cially in respect! of any alleged falsification of records or failure to 
answer questions, or whether such falsification or failure to answer 
should have been dealt with under other statutes or regulations, and 
“whether as applied to appellant the regulations were in any relevant 
respect invalid or without authority of law. See Greene v. McElroy, 360 
U.S. 474 (1959); Vitarelli v. Seaton, 359 U.S. 535 (1959); Harmon v. 


Brucker, supra; Note 69, Yale L. Rev. 474 (1960)." 


The District Court did not write an opinion. Without the aid of 
such elucidation, it probably must be concluded that the District Court 
was of the opinion that sufficient findings were made; that applicable 
statutes and regulations were complied with in this case; that AR 604-10 
is valid; that it was properly applied to appellant once he was relieved of 
regular duty status, especially in regard to falsification of records or 
failure to answer questions; that such falsification and failure were not 
to be dealt with under other statutes and regulations; and that as applied 
the regulations were not in any respect invalid or without authority of 
law. 


ARGUMENT 


THERE WAS NO COMPLIANCE WITH THE 
APPLICABLE REGULATIONS 


Appellee concedes, in fact, asserts, that AR 604-10 is the sole 


regulation applicable to reserve personnel in the area of security (Affi- 
davit, Robert J. O'Connor, Colonel, JAGC, United States Army (J.A. 184)). 


Assuming arguendo authorization and constitutionality of AR 604-10, 
appellee's own records show that his administrative proceeding thereunder 
against appellant was a case of first the verdict of guilt and then the trial. 


However, this rank injustice would never been been uncovered save 
for the remand made on the first appeal which forced appellee to uncover 
his lack of compliance with his own regulation. Admittedly he has been 
able to keep masked the original source of his misinformation, if not flat 
falsehoods, by his denial of confrontation and cross-examination but more 
than enough emerges from his administrative record to demonstrate that 
his faceless informers could not make a case enough to satisfy his own 
General Counsel. 


While his administrative agents in a kind of nunc pro tunc operation 
purport to reject pre-induction material and by some kind of deliberative 
legerdemain sift this material leaving a residue which they asserted 
supported a denial of an honorable discharge, his own General Counsel, 
with access to the material refused appellant, plainly told him that his 
residue likewise vanished when touched by the simple reagent of an 
"over-all common sense" determination (AR 604-10, Section II, paragraph 
13(b)). Appellee’s ponderous invocations of "national security" to conceal 
the fraud of this adverse discharge are here shown, as a fortunate result 
of the remand, to be piddling. There is simply and plainly nothing to his 
case. To treble the length of the argument on this point would amount 
only to a thrice repeated exposition of this same nothingness. 
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SECTION 1163(c)(1), TITLE 10, USC 
DOES NOT AID APPELLEE 


The District Court plainly was of the opinion that the cited 


Section was determinative of the issue. 


That this is not so is carefully spelled out by one writer (cited in 
this Court's remand) in 69 Yale Law Review 474, 486, et seq.: 


"Since an inactive reservist is not required to maintain 
all active-duty standards of fitness, the question arises 
whether he owes a specific responsibility to the military 
to maintain a reliable security status. Such a responsibility 
does not explicitly derive from statute.©? Of the legislation 
other than the general purpose statute applicable to the re- 
serves, only title 10, section 1163(c) of the United States 
Code™ is even tangentially in point. This statutory sub- 
section, which on its face is solely procedural, provides 
that a reservist separated "for cause" must be issued an 
Honorable or General Discharge unless he is discharged 


63. No specific statutory authority exists for military security programs, which 
have been in operation since 1948, “Military Personnel Security, unlike other Govern- 
ment screening programs, rests neither on Congressional enactment nor Executive Order 
but is based on the inherent disciplinary powers of the military organizations." 2 
LOYALTY MANUAL 31:1. AR 604-10 (July 29, 1955), as amended, was promulgated 
pursuant to Dept. of Defense Directive 5210.9 (April 7, 1954), as amended, in 2 
LOYALTY MANUAL 31:56, which had borrowed most of its standards from the Federal 
Employees Loyalty Security Program, established pursuant to Executive Order 10450, 18 
Fed, Reg. 2489 (1953), and Act of Aug. 26, 1950, 64 Stat. 476 (1950), as amended, 5 
U.S.C. §22-1 (1958). The Executive Order, which was upheld on the grounds that the 
President has authority to set standards for civil servants, see Bailey v. Richardson, 182 
F.2d 46 (D.C. Cir. 1950), aff'd per curiam by an equally divided Court, 341 U.S. 918 
(1951), was by its terms not applicable to Military personnel. For a general discussion 
of the background of the military programs, see WRIGHT COMM'N REP. 111-15. 
Pressure for greater care in administering the Army program resulted in an Army direc- 
tive calling for more sophistication and understanding in applying the security standards 
in the regulations. See id. at 115-19. 


64. A member of a reserve component who is separated therefrom for cause, 
except under subsection (b) [absent without authority for at least 3 months, or 
sentenced by a civil court to confinement in a penitentiary or correctional 
institution], is entitled to a discharge under honorable conditions unless — 

(1) he is discharged under conditions other than honorable under an approved 
sentence of court-martial or under the approved findings of a board of officers 
convened by an authority designated by the Secretary concemed; or (2) he con- 
sents to a discharge under conditions other than honorable with a waiver of 
proceedings of a court-martial or a board. 


10 US.C.$1163(c) (1958). 
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under the approved sentence of a court-martial or the 
approved findings of a board of officers or consents to 
a derogatory discharge and waives court-martial or 
board proceedings. It in no way enunciates substantive 
grounds for discharge.” Nonetheless, the Government 
has argued, apparently on the basis of implications 
drawn from a subpart of 1163(c) considered in committee 
but deleted before presentation to the House, that in this 
statute Congress ‘recognized and acquiesced in’ the is- 
suance to reservists of Undesirable Discharges for 
security reasons.£6 Subpart 3 authorized the Secretary 
to dispense with a hearing if he determined that ‘a hear- 
ing is not in the best interests of the Government for 
security reasons.' wy Literally read, this provision would 
have simply created an exception to the procedural rule 
of 1163(c)(1) that the prospective Undesirable Dischargee 
must be afforded a hearing. But the Government seems 

to argue that if the Secretary is authorized to deny a hear- 
ing for security reasons, it ineluctably follows he is also 
authorized to issue an Undesirable Discharge to a reserv- 
ist for being a security risk. Such an interpretation fails 
to recognize that valid ‘security reasons' may exist for 
withholding a hearing when the prospective discharge jis 
based on a matter totally unrelated to an individual's 
security status. For example, if the Army seeks to issue 

a soldier an Undesirable Discharge for negligence in operat- 
ing an atomic device, the Secretary, seeking to prevent pub- 
lic disclosure of the device's mechanism, would have |excel- 
lent security reasons for withholding a hearing, yet this is 
not a discharge for security reasons.® And, even assuming 


on Security and Constitutional Rights 472 (statement of Stephen 
Jackson, Ass‘t, General Counsel, Dep't. of Defense). 


66. See Brief for Appellee, pp. 15-16. * 


67. Id, at 15; 1951 Hearings 313, 
68, See United States v. Reynolds, 345 U.S. 1, 10 (1953). 


(* This is a reference to Olenik v. Brucker, 173 F.Supp. 493 (DD.C. 1959), rey"d. 
and remanded, No. 15,177, D.C. Cir. Dec 3, 1959.) 
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that subpart 3 was an indirect congressional recognition 

of security discharges for reservists,®? its subsequent 
omission from the statute at least obscures congressional 
intent.7° ‘In view of 1163(c)'s literal meaning and the am- 
biguity of its legislative history, it should not be construed 
specifically to impose upon the reservist a statutory obliga- 
tion to refrain from engaging in political activities which 
may be considered damaging to his security status. 


"Because of the absence of a general responsibility 
to maintain all active-duty fitness standards and a specific 
statutory duty to maintain reliability for security purposes, 
the status of an inactive reservist seems to be like that of 
a preinductee. Indeed, many outward similarities exist be- 
tween the inactive reservist and the draft-eligible man. 
Neither has immediate military duties. The reservist 
receives little more than the preinductee by way of privi- 
leges or emoluments.”! Both must remain available for 
and respond to a call to active duty. Perhaps the pre- 
inductee, although not, strictly speaking, subject to call 
by the military, but rather to selection by a civilian draft 
board, is more likely to take up arms than his reservist 
brother, since no national emergency need exist to call 


69. The only suggestion that $1163(c) may have adverted to security-risk dis- 
charges of reservists was a statement in the House Armed Services Committee 
report, promulgated prior to the deletion of subpart 3, that § 1163(c) 

requires a member of the reserve components discharged for cause to 
be given a discharge under honorable conditions unless dropped from 
the rolls under subsection (b), discharged pursuant to sentence ofa 
court martial or pursuant to findings of a board of officers, discharged 
for security reasons, or discharged after waiver of court-martial or 


board proceedings. 


HR. REP. No. 1066, 82d Cong., Ist SESS. 48 (1951). (Emphasis added.) This state- 
ment was taken bodily from the explanation of $1163(c) (then §250(c) of the draft 
bill) in committee. See 1951 Hearings 884. The House Committee chairman ex- 
pected “considerable discussion” on $1163, but received practically none, Id. at 
881-84. Its supposed security features were ignored by the Senate and Joint Con- 
ference Committees. See S. REP. No. 1795, 82d Cong.. 2d SESS. 34 (1952): HR. 
REP. No. 2445. 82d Cong., 2d SESS. (1952). The only committee discussion of 
security unreliability occurred in a totally different context. See 1951 Hearings 
1082-1104 (involving the ability of the military to release a reservist serving on 
active duty under battle conditions). 


70. The objection to subpart 3 which led to its deletion from the bill was 
apparently procedural. See 97 CONG. REC. 13162 (1951). Yet the Senate's 
description of the bill in the form in which it finally passed the House contained 
no mention of security grounds for discharge. See S. REP. No. 1795, 82d Cong., 
2d SESS. 34 (1951). 


71. See Brief for Appellant, pp. 10, 11; Brief for Appellee, pp. 8, 9. ° 


* (Olenick, supra) 
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him to active duty.”? Were the status of the inactive reserv- 
ist equated with that of the preinductee, conduct during the 
inactive reserve period would be unrelated to any military 
responsibility, and therefore, would be outside the reservist's 
"military record." Thus, such conduct would not be a |legiti- 
mate basis for characterizing a discharge. 


73 


"But this conclusion should not be adopted without con- 
sideration of other possible sources of such a responsibility. 
Section 3811(b) of title 10 provides no specific grounds for 
derogatory administrative discharge of full-time soldiers, as 
but nonetheless active-duty servicemen surely have military 
responsibilities, the breach of which would be valid grounds 
for an Undesirable Discharge. From where, then, would an 
inactive reservist's responsibility to the military (and the 
military's concomitant control over his conduct) come? 
Because no specific statutory authorization is needed to 
give the military power over full-time soldiers, it might 
be argued that the military has the same inherent right to 
discipline the inactive reservist’ for improper eee 
But missing from the military's relationship with the in- 
active reservist are the close contact and constant necessity 


12. The President is authorized . . . whether or not a state of war exists, to select 
and induct into the Armed Forces of the United States for training and serv- 
ice . . . such number of persons as may be required to provide and maintain 
the strength of the Armed Forces. 


Universal Military Training and Service Act, 62 Stat. 606 (1948), as amended, |50 U.S.C. 
App. §454(a) (1952), as amended, 50 U.S.C, App. §454(a) (Supp. V, 1958). (Emphasis 
added.) A reservist may not be recalled in the absence of a war or national emergency . 
See 10 U.S.C. $272-73 (1958). On the other hand, en arguably greater chance may 
exist that a man will be rejected for military service prior to induction than wher he és 
a reservist subject to active-duty recall. 
From September, 1948, to Nowember, 1958, the rejection rate for draftees 
for physical, mental or moral reasons was 38.3 per cent. In the same| period 
there was a further rejection by the armed forces of 6.6 per cent of those 
passed by their draft boards, The rate has since risen as a result of an amend- 
ment to the law which permits the services to tum down men of such low 
mental capability that they are virtually untrainable. 
Baldwin, Our Fighting Men Have Gone Soft, Saturday Evening Post, Aug. 18, 1959, p. 
13, at 15. 


13. See BROWN 467-68; Jones 932; Note, 47 GEO. L.J. 185, 188 (1950); cf./Colby. 
The Legal Status of Members of the Officers’ Reserve Corps, 21 MINN. L. REV. 162 
(1937); Colby & Glass, The Legal Status of the National Guard, 29 VA. L. REV) 839 
(1943); Miller, supra note 40, at 134. But see WRIGHT COMM'N REP. 145-47 | Fol- 
lowing Harmon, the Army gave lengthy reconsideration to its policy of imposing its 
security program on Standby Reservists, who are, except for a different degree jof 
vulnerability to recall, in the same military posture as non-training Ready sation 
In the face of considerable criticism, the Army retained its policy. See N.Y. Times, 
July 5, 1958, p. 1, col. 3. 


14. See 10 U.S.C. $3811(b) (1958). 
75. Cf. 173 F.Supp. at 496 ("integral part of the army”). 
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for order and cooperation which justify disciplinary 

power over an active-duty serviceman.” Further, an 
argument based on inherent disciplinary power, like its 
implicit use of the label "soldier, runs full circle, and 
therefore does not aid analysis of the basis for such power.” 
The Army’s disciplinary power over a man rests on that 
man's military responsibility, and invocation of an ab- 
stract right of discipline cannot be used to prove the exist- 
ence of such a responsibility. An inactive reservist's 
responsibility, if any, to maintain a reliable security 
status, which must be established before any disciplinary 
right obtains, is not as obvious as is the full-time soldier's 
and therefore must come from statute. 


"As noted above, the general provision setting forth the 
purpose of the reserves implies that an inactive reservist 
is obligated to be available for and respond to a call to 
active duty in a war or a national emergency.’® Arguably, 
nonmaintenance of a reliable security rating, in view of 
the hard needs of security,”® is a failure to be "available" 
and therefore a proper basis for a less-than-Honorable 
discharge. But the objection that Congress would be un- 
likely to utilize such general language to impose upon the 
inactive reservist a duty to refrain from otherwise lawful 
conduct seems as valid when the duty involved is solely 
maintenance of an active-duty security rating as when the 
duty encompasses all the qualifications of a full-time sol- 
dier.°° Moreover, an inactive reservist's security failings 
might be remediable during the months necessary to pre- 
pare him for effective combat duty,®’ while a full-time 
soldier's would presumably be immediately debilitating. 

In light of the traditional reluctance to extend the power 

of the military,** courts should await a specific congres- 
sional mandate before ruling that a dubious security rating 
justifies issuing an inactive reservist a less-than-Honorable 
administrative discharge. 


. See Miller, supra note 40, at 134. 
77. See text at note 51 supra. 
78. See text at note 62 supra. 
79. See BROWN 1. 
. See Note 55 supra and accompanying text, 


81. See note 61 supra and accompanying text. 


82. See Reid v. Covert, 354 U.S. 1, 33-35, 40 (1956); United States ex rel. Toth v. 
Cuarles, 350 US. 1, 8 (1955); Duncan v. Kahanamoku, 327 U.S. 304, 323 (1946): Dow 
v. Johnson, 100 U.S. 158, 169 (1879): Ex parte Milligan, 71 U.S. (4 Wall.) 2, 124-25 
(1866). 
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"Should such a mandate be forthcoming, or should 
existing statutes be construed to obligate an inactive 
reservist to maintain active-duty security requirements, 
even more difficult problems arise under the first and 
fifth amendments. Having held the Secretary's action 
within his statutory prerogatives, the Olenick district 
court inexplicably failed to pass on these constitutional 
issues. 8" 


83. Perhaps the court was inhibited by pre-Harmon decisions that courts did jnot 
have jurisdiction to review military administrative discharges. See cases cited|in 
note 40 supra; 59 COLUM. L. REV. 950, 953 (1959), But Harmon, noting that oF 
deciding that case on statutory grounds it was avoiding constitutional issues raised 
by the petitioner, recognized the jurisdiction of civil courts to review the constitu- 
tionality of the military's action and the statutes upon which such action is based. 
Harmon v. Brucker, 355 U.S. 579, 581 (1958). 


CONCLUSION 


Since May of 1956, over four years ago, appellant has struggled 
through a labyrinth of administrative procedure from Field Board hear- 
ing, to the Army Discharge Review Board, to the Army Board for Cor- 
rection of Military Records, to the Army Security Review Board, to the 
Office of the General Counsel of the Secretary of the Army, to the 
Assistant Secretary of the Army (Manpower, Personnel and Reserve 
Forces), retracing part of the way to the first two boards, thence to 
the District Court, then to this Court, back to the District Court, then 
again now to this Court. 


Applications, pleadings, briefs, records and exhibits, running to 
thousands of words, have been produced and filed to unmask this hoax 
which has pinned the badge of infamy on appellant. 


While the cost and labor of this litigation have not been inconsider- 


able, it is not too expensive a price to pay for the removal of "the badge 


of infamy" pinned on appellant, either in terms of personal honor or the 
damage done to him in civil life. 
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Finally cornered, appellee confesses that allowed to make his own 
rules, to assume Congressional or executive power, to deny the decencies 
of a fair hearing, nevertheless he is yet unable to justify his action even 
when he is also allowed to destroy preferred First Amendment rights of 
appellant and several millions of other citizens in the same category as 


appellant. 


In the meantime, having been inducted in 1950 and honorably 
separated from active duty in 1952, even the thin thread of his reserve 


obligation has been severed ever since 1957 (50 U.S.C. App. (Supp. V, 
1946 ed.) 454(b) and (d)(1), cut to 6 years for persons inducted after 
August 9, 1955 (10 U.S.C. 651(a) ). 


That appellant was finally issued a general discharge in lieu of an 
undesirable discharge does not dissipate his contention of real damage 
nor even blunt it. The general discharge is plainly in the present con- 
text a "security risk discharge"’ since, as appellee's opposition below 
shows the Army Discharge Review Board in its Review of Discharge or 
Separation (OSA Form 1724) stated that "AR 604-10 applies.” (Affidavit 
of Colone! O'Connor, last page of Exhibit G). This regulation is the 
security regulation and the quoted reference is the same as if the stamp 
“security risk” were affixed to appellant's discharge. 


This derogatory notation is affixed under the authority of the same 
security regulation (AR 604-10, Section I, paragraph 19(b); J.A. 121). 


That there is a difference, a damaging difference, between an 
honorable discharge and a general discharge is the nearly unanimous 
view of courts, commentators, legislators and the Armed Services 
(See 69 Yale Law Review, 474, 490 et seq., footnotes 84 thru 94.) 


Ives v. Franke, 271 F.2d 469, 473 (D.C. Cir. 1959) is not contrary. 
In Ives the discharge papers would reflect physical disability as the 
cause of the general discharge. 


19 


Moreover, the issuance of a general discharge as a security risk 


is not unlike, in the military area, the revocation of an industrial clear- 


ance in Greene v. McElroy, 360 U.S. 474. Greene's revocation disabled 


him from retaining or obtaining work in classified employment. Appel- 


lant's general discharge disables him from seeking enlistment or re- 


enlistment unless he has specific approval of the Secretary of the Army 


(AR 604-10, Section II, paragraph 14(d); J.A. 117). 


Finally, appellant after Harmon v. Brucker issued Harmon an 
honorable discharge in lieu of a general discharge before he completed 


his statutory active duty. He also issued Abramowitz an honorable dis- 


charge from the reserve after Abramowitz v. Brucker, 335 U.S. 579, 


reversing 100 App. D.C. 256, 243 F.2d 834. 


Appellant submits he is entitled to a judgment decreeing he is 


entitled to an honorable discharge. 


Respectfully submitted, 


NEIL F. DAVIS 
Appellant in Pro Se 


Demand for Findings, Filed February 23, 1960 
Order, Filed February 29, 1960 aS 


Plaintiff's Demand for Findings and Affidavits, 
Filed March 8,1960 . . . «= . 


Order, Filed March 16, 1960 * . - 4 
Affidavit of Robert J. O’Connor, Filed March 21, 1960 


[Attached to Defendant's Response to the Court's 
Order of February 29, 1960] = Ss em 


Exhibit A - Findings, Filed March 21,1960 . 


Exhibit B - Copy of the Record of the Action of the 
Board, dated October 18, 1956 my . 


Exhibit H - Affidavit of Gordon D. Taft, dated 
March 17, 1960 . : - a . 


Order on Remand, Filed March 22, 1960 

Order Denying Plaintiff-Appellant's Motion for Summary 
Judgment and Granting Defendant-Appellee’s Motion 
for Summary Judgment, Filed June 27, 1960 ° 


Notice of Appeal, Filed August 8, 1960 
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| Filed February 23, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
NEIL F. DAVS, 
Plaintiff, 
vs. : CIVIL ACTION NO. 2959-58 
WILBER M. BRUCKER, Secretary of : “DEMAND FOR FINDINGS 
the Army of the United States, and 
individually , 
Defendant. 
TO DEFENDANT AND HIS COUNSEL: 
Plaintiff hereby demands that within ten (10) days after service 
hereof that defendant supply him with a copy of the findings, as provided 
in the order filed herein on February 17, 1960 in the United States Court 
of Appeals for the District of Columbia Circuit. 
This demand is made without prejudice to any right and claim made 
by plaintiff herein. 


/s/ Neil F. Davis 
NEIL F. DAVIS 

Plaintiff in Pro Se 
4041 Marlton Avenue, Suite 258 
Los Angeles 8, California 


(Certificate of Service) 


| Filed February 29, 1960] 


ORDER 
In accordance with the Order of the United States Court of Appeals 
for the District of Columbia Circuit, No. 15,347 of February 17, 1960, it 
is this 29th day of February, 1960 
ORDERED, that defendant-appellee shall furnish to this Court, 
within twenty days from the date of this order, and to plaintiff-appellant 
upon request, copies of the findings, if any, made in this cause by a board 
of officers pursuant to Section 1163(c)(1) of Title 10 of the United States 
Code. 
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IT IS FURTHER ORDERED, that defendant-appellee shall submit to 
this Court within twenty days from the date of this order, and to plaintiff- 
appellant upon request, affidavits in which defendant-appellee shall advise 
this Court how the provisions of Army Regulation 604-10 were applied to 
appellant (with particular reference to the considerations mentioned by 


the Court of Appeals on page three of the above-mentioned order). 

IT IS FURTHER ORDERED, that plaintiff-appellant shall file with 
this Court, within thirty days from the date of this order, a legal memo- 
randum in which plaintiff-appellant shall set forth its views on the bearing 
of the cases cited in the above-mentioned order of the United States Court 
of Appeals and the application of that order to further proceedings in this 
cause (with particular reference to the considerations mentioned by the 
Court of Appeals on page three of the above-mentioned order). Defendant- 
appellee shall file with this Court a reply memorandum within ten days 
of the filing of the memorandum of the plaintiff-appellant. 

The Court, after examination and consideration of the above-mentioned 
papers, will notify the parties by appropriate order whether it desires oral 
argument in this cause. 


/s/ John J. Sirica 
United States District Judge 


| Filed March 8, 1960] 
PLAINTIFF'S DEMAND FOR FINDINGS AND AFFIDAVITS 

TO DEFENDANT AND HIS COUNSEL: 

Plaintiff hereby demands, as provided in the Order herein dated 
February 29, 1960, copies of the findings, if any, made in this cause by a 
board of officers pursuant to Section 1163(c)(1) of Title 10 of the United 
States Code and of the affidavits, if any, in which defendant shall advise 
the above entitled Court how the provisions of Army Regulation 604-10 
were applied to appellant (with particular reference to the considerations 
mentioned by the Court of Appeals on page three of its Order filed 


February 17, 1960.) 
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The foregoing demands are made without prejudice to any right or 


claim made by plaintiff herein. 


/s/ Neil F. Davis 
NEIL F. DAVIS 

Plaintiff in Pro Se 
4041 Marlton Avenue, Suite 
Los Angeles 8, California 


(Affidavit of Service) 
| Jurat March 7, 1960] 


| Filed March 16, 1960] 
ORDER 
Upon consideration of a letter dated March 8, 1960 from the plaintiff- 
appellant in the nature of a motion for an extension of time, it is by the 
Court this 16th day of March, 1960 

ORDERED that the third paragraph of the Order of this Court dated 

February 29, 1960 be, and the same is hereby, modified as follows: 
Plaintiff-appellant shall file with this court, within thirty 

days from service upon him of the said findings, if any, and 

affidavits, a legal memorandum in which plaintiff-appellant 

shall set forth its views on the bearing of the cases cited in 

the above-mentioned Order of the United States Court of 

Appeals and the application of that order to further proceedings 

in this cause (with particular reference to the considerations 

mentioned by the Court of Appeals on page three of the above- 

mentioned order). Defendant-appellee shall file with this 

Court a reply memorandum within ten days of the filing of 

the memorandum of the plaintiff-appellant. 

IT IS FURTHER ORDERED that plaintiff-appellant's request for 
leave to file a closing memorandum be, and the same is hereby , denied. 

IT IS FURTHER ORDERED that plaintiff-appellant’s Motion for 
Judgment on the Pleadings and for Summary Judgment filed March 4, 1960. 
be, and the same is hereby, continued for hearing at a time which will be 
indicated by this Court in an appropriate order. 

/s/ John J. Sirica 
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é [Attached to Defendant's Response 
| Filed March 21 > 1960] to the Court's Order of 


Robert J. O'Connor, Colonel, JAGC, United States Army, being 
duly sworn, deposes and says: 

By reason of my duties as Chief, Litigation Division, Office of The 
Judge Advocate General, Department of the Army, Iam familiar with the 
records of the Department of the Army concerning Neil F. Davis, the 
plaintiff herein, and, at the request of the Department of Justice, I 


have made an examination of those records. 

Military administrative proceedings were instituted against the 
plaintiff under the specific criteria set forth in Army Regulations 604-10, 
paragraphs 13b(4) and (6), (Criteria for application of standard) , see 
defendant's Exhibit No. 1 attached to defendant's cross-motion for 
summary judgment. This is the sole regulation applicable to Reserve 
personnel prescntly or in the past engaged in affiliation with and member- 
ship in organizations engaged in subversive activities (13b(4)) and the 
failure or refusal of personnel to answer completely Department of 
Defense (DD) Forms 98 and 398 or a failure or refusal by said personnel 
to answer pertinent questions propounded in the course of an official 
examination to ascertain the existence of related conduct and activities 
(13b(6)). 

I have determined that, in accordance with Army Regulations 604-10, 
paragraph 32, the case of Neil F. Davis was considered by a Field Board 
of Inquiry at which the plaintiff and his counsel were present. Plaintiff 
made no attempt to refute the allegations contained in the Letter of Al- 
legations and introduced no evidence in his own behalf. After the hearing 
the Field Board of Inquiry made findings and recommendations on all 
three allegations contained in the Letter of Allegations sent Neil F. Davis 
on 4 May 1956, including the allegation of acts by him in 1947, prior to his 
induction in the Army. A copy of the findings and recommendations is 
attached and marked Exhibit A. 

The record of the board proceedings, including the findings and 
recommendations of the Field Board of Inquiry, was forwarded to the 
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Department of the Army for final review and recommendation by the 
Department of the Army Security Review Board in accordance |with para- 
graphs 33 and 34, Army Regulations 604-10. This board was composed 
of five officers, two of the rank of general, two of the rank of colonel 
and one of the rank of lieutenant colonel. This board made findings and 
recommendations as indicated in the copy of the record of the action of 
the board, dated 18 October 1956, which is attached hereto as Exhibit 
B. It should be noted that said findings were made by the board despite 
the fact that findings by this board are not required by Army Regulations 
604-10 when findings have already been made by the Field Board of Inquiry. 
The individual vote sheets, containing findings and recommendations, of 
the members of the board were destroyed in October 1959. At that time 
whether findings had been made by that board and their form and contents 
were not in issue in the case. Exhibit B reveals that a majority of the 
members concurred in the recommendation that the plaintiff be discharged 
with an Undesirable Discharge. The record indicates that the| said board 
considered all three allegations contained in the Letter of Allegations, 
including the allegation of acts in 1947, prior to his induction |in the Army. 

On 5 February 1957 the plaintiff's case, including all of the proceed- 
ings, findings and recommendations of the Field Board of Inquiry and 
Department of the Army Security Review Board, was reviewed in the 
Office of the General Counsel of the Secretary of the Army. The case 
was returned to the Security Review Board for reconsideration in the 


light of the views and analysis of the case made in the Office of the 
General Counsel as shown in Exhibit C. On 6 and 7 February 1957 the 
Army Security Review Board reconsidered the plaintiff's case and the 


majority of the board adhered to its previous recommendation that plaintiff 
be discharged with an undesirable discharge. The memorandum from the 
Chairman, Department of the Army Security Review Board, advising the 
Office of the General Counsel of the results of the reconsideration is 
attached hereto and marked as Exhibit D. 
In accordance with the procedure established by the Secretary of 
the Army that a difference arising between the Office of the General 
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Counsel and the Security Review Board over the recommendations made 
in a case would be resolved by the Assistant Secretary of the Army 
(Manpower , Personnel and Reserve Forces), the case was referred to the 
Assistant Secretary of the Army for his final decision. A copy of the 
memorandum forwarding the case to the Assistant Secretary of the Army 
for his final action is attached as Exhibit E. The Assistant Secretary of 
the Army reviewed the plaintiff's case, approved the recommendations 
of the Army Security Review Board and directed that plaintiff be dis- 
charged with an Undesirable Discharge. A copy of the memorandum direct- 
ing this action is attached as Exhibit F. Plaintiff received the benefit of 
all procedures contained in Army Regulations 604-10 which were properly 
applied in his case. 

On 2 April 1957 the plaintiff was discharged from the Army with an 
Undesirable Discharge. On 15 May 1957 the plaintiff filed an application 
for review of said discharge with the Army Discharge Review Board re- 
questing the issuance to him of an Honorable Discharge. A hearing was 
conducted by the board on 12 November 1957. Plaintiff was represented 
by counsel although he himself did not personally appear at the hearing. 
On 8 January 1958 the Army Discharge Review Board concluded that 
plaintiff's discharge should be changed to a General Discharge under honor- 
able conditions, and the plaintiff was issued a General Discharge under 
honorable conditions in lieu of the previously issued Undesirable Discharge. 
The proceedings of the Army Discharge Review Board and the board's 
action in the case are attached as Exhibit G. 

Subsequent to the decision of the Supreme Court in Harmon v. 
Brucker the plaintiffs case was reviewed under the ‘current automatic 
review program” based on that decision (see pages 2--3 of the complaint). 
Following this review it was determined that no change in the character of 
his discharge should be made (see page 3 of the complaint). 

The plaintiff submitted an application for review of his discharge 
with the Board for the Correction of Military Records on 1 February 1958. 
This board considered the case subsequent to the action of the automatic 
review program and in light of the decision in the Harmon case (see 
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affidavit of Gordon D. Taft attached hereto as Exhibit H). By letter dated 
17 October 1958 the plaintiff was advised that the board had considered 
his application, Army records, etc., and denied the same. 


/s/ Robert J. O'Connor 
ROBERT J. O'CONNOR 
Colonel, JAGC 


[Jurat March 17, 1960] 


| Filed March 21, 1960] 


EXHIBIT A 
FINDINGS 


Let the record show that the President of the Board instructed the 
members of the board not to consider any other material in the file that 
did not pertain to the allegations. 
FINDINGS: 

In closed session, the board having carefully considered all of the 
available evidence in the case of CORPORAL NEIL F. DAVIS, concurred 
in the following findings: 
Allegation 2a: 

In 1947, Corporal Davis was a functionary of the American Youth 
for Democracy. The confidential government file on this case contains 
information from investigative agencies in the Los Angeles are showing 
that Corporal Davis was a member of the American Youth for) Democracy. 
Inasmuch as this information, disclosed in Tab C and Tab AA of the file. 
was received from confidential sources of known reliability and as no 


attempt to refute the allegation of membership was made by either Corporal 
Davis or his counsel, the board was obligated to make this finding. 


Allegation 2b: 
Corporal Davis did materially falsify official documents on 15 August 


1952 and 13 March 1955 when he failed to indicate on Department of Defense 
Form 398 his affiliation with the American Youth for Democracy; and again 
when he made the notation of ‘NONE’ in the remarks section of Department 
of Defense Form 98, indicating no association with organizations listed 
thereon, when in fact the American Youth for Democracy was listed on 
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Security Review Board over the recommendations made 


by the Assistant Secretary of the Army 
), the case was referred to the 


Counsel and the 
in a case would be resolved 


(Manpower , Personnel and Reserve Forces 
ged anseinn. A copy of the 
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the form. Examination of these documents in the confidential file and in 
view of the findings in 2a. above, plus the fact that Corporal Davis failed 
to present evidence to the contrary in this matter, failure to list or indicate 
his affiliation with the American Youth for Democracy does in fact constitute 
a falsification of official documents. 
Allegation 2c.: In September 1955, Corporal Davis did, when interrogated 
with reference to a matter of security interest, refuse to answer pertinent 
questions concerning his alleged previous expressions of opinion concerning 
the objectives of the United States Army and principles of the United States. 
A verbatim account (Tab 2) of an interrogation of Corporal Davis by Charles 
A. Legge and Robert B. Steinberg of the 115th CIC Detachment, Los Angeles, 
California, on 29 September 1955 and the Agent Report (Tab R) prepared 
on the above interrogation confirms this allegation. Corporal Davis 
presented no evidence to disprove the allegation. 

Corporal Davis did, while on active duty in 1952, express opinions 
concerning the objectives of the United States Army and principles of the 
United States. Evidence in the confidential file, Tab T and Tab S, indicates 
that Corporal Davis, while on active duty with the 6th AAA Group, Fort 
Bliss , Texas, was restricted to nonsensitive duties and made derogatory 
statements concerning the United States Government and the Army of the 
United States, in that he stated: 

I. He did not believe that our Government was a true representation 
of the working class. 

ll. Participation in the Korean war on our part was unjustified. 

I. That we should have a socialistic form of government, which is 
the only true democracy. 

IV. The only complete solution being control of the welfare of individuals 
by the government. 


V. That you have to be an officer to vote the way you want while in 


the service. 

VI. That the governments of Western Europe are actually under our 
domination and that those people are not our friends as we think, but know 
that we have and will exploit them. 
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VII. That we are not as self sufficient as the Soviet Union. 

VIII. There are enough Communists in the United States to take over 
control of our Government, should the United States and Russia become 
engaged in war. 

XI. That the United States would progress better under a Communist 
regime. 
That retention of Corporal Neil F. Davis in the United States Army 
Reserve is not consistent with the best interests of national] security. 
Considering that Corporal Davis was permitted every opportunity 
to refute the allegations contained in the Summary of Information furnished 
to him, but remained steadfast in refusing to introduce any evidence in 
his behalf, the board had no other recourse than to base its|findings on 
the evidence contained in the Government's confidential file, albeit, much 
of the evidence consists of unsupported statements. 
RECOMMENDATION: 
In view of such findings, the board recommends: 
Undesirable discharge from the Army Reserve in the interests of 
national security. (Par. 3.b.(9), SR 140-177-1) 


EXHIBIT B 
WORK SHEET - ARMY SECURITY REVIEW BOARD 
DATE 18 Oct 56 


NAME, SERVICE NUMBER, RANK, ETC. 
Davis, Neil Forrest ER56067937 Cpl USAR - DET "A" 
6293 ORASU Calif ORC Control Gp., Fort MacArthur, Calif. 
DATE CONSIDERED MEMBERS PRESENT 
19 ,23 24 Oct 56 5 
FINDINGS: 
See attached vote sheets for individual findings and recommendations 


of the following members of the Board: 


General Canham 
General McConnell 
Colonel McDuff 
Colonel Field 

Lt Colonel Neel 
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RECOMMENDATIONS: On 19, 23 and 24 October 1956 the Army Security 
Review Board considered the case of Cpl Neil Forrest Davis, USAR, 
ER 56 067 937. The majority of the members of the Board recommend 
that Cpl Davis be icteckareee from the USAR with an Undesirable Discharge. 


/s/ Charles D. W. Canham 
CHARLES D. W. CANHAM 
Major General, USA 
President 


The Army Security Review Board reconsidered the case of 
Cpl Neil Forrest Davis, USAR, ER 56 067 937 on 6 and 7 January 
1957. The majority of the members of the Board recommend that 
Cpl Davis be discharged from the USAR with an Undesirable Discharge. 


/s/ Charles D. W. Canham 
CHARLES D. W. CANHAM 
Major General, USA 
President 


| Filed March 21, 1960] 
EXHIBIT H 
AFFIDAVIT 
STATE OF VIRGINIA ) 
COUNTY OF ARLINGTON ) 

GORDON D. TAFT, being duly sworn deposes and says: 

I was Chairman of the Army Board for Correction of Military 
Records which considered and acted upon the case of NEIL F. DAVIS, 
56067937, on 13 October 1958. 

Following receipt of the application from Mr. Davis for review of 
his case for a change in the character of his discharge this Board reviewed 
the pertinent data and evidence contained in his service record and all 
administrative proceedings previously held. However, the activities and 
conduct engaged in by Mr. Davis prior to his induction into the Army did 
not constitute any basis for the board's action in arriving at a final 
determination on Mr. Davis’ application. 

/s/ Gordon D. Taft 


ss 


| Jurat March 17, 1960] 
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[ Filed March 22, 1960] 
ORDER ON REMAND 


An order and mandate of the United States Court of Appeals for the 
District of Columbia Circuit having been filed herein setting aside and 
remanding the judgment of this Court entered on May 26, 1959 for the 
purpose of including in the record the text of any administrative findings 
on the basis of which plaintiff was discharged and to hold further proceed- 
ings not inconsistent with law, it is by the Court this 22nd day of March, 
1960 

ORDERED, that the judgment of this Court entered on May 26, 1959, 
in favor of defendant herein be, and it is hereby, vacated, and it is 

FURTHER ORDERED, that further proceedings shall be held in this 
case as outlined in the orders of this Court dated February 29, 1960 and 
March 16, 1960. 

/s/ John J. Sirica 


JUDGE 
United States District Court 


[ Certificate of Service] 


[ Filed June 27, 1960] 
ORDER 


The Court of Appeals for the District of Columbia Circuit by 
Order of February 17, 1960 set aside the order of this Court jof May 26, 
1959 granting defendant-appellee's motion for summary judgment and 
directed that this case be reopened for further proceedings not incon- 
sistent with law. In accordance with the above-mentioned order of the 
Court of Appeals, this Court on February 29, 1960 directed that defend- 
ant-appellee furnish to this Court and to plaintiff-appellant, on request, 
the findings mentioned in the Order of the Court of Appeals. | The order 
of this Court also requested legal memoranda from the parties with par- 
ticular reference to the considerations mentioned in the Order of the 
Court of Appeals. 
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Upon consideration by the Court of the memorandum of plaintiff- 
appellant and the memorandum and attached exhibits of defendant-appellee 
(CE: defendant-appellee's exhibits A andH), it is by the Court this 27th 
day of June, 1960 

ORDERED that plaintiff-appellant's Motion for Summary Judgment 
be, and the same hereby is, denied, and that defendant-appellee's Motion 


for Summary Judgment be, and the same hereby is, granted. 


/s/ John J. Sirica 
United States District Judge 


————— ——— 


| Filed August 8, 1960] 


NOTICE OF APPEAL 


SS eee 


Notice is hereby given that plaintiff, Neil F. Davis, hereby ap- 
peals to the United States Court of Appeals for the District of Columbia 
from the order filed in this action on June 27, 1960 granting defendant - 
appellee's motion for summary judgment and denying plaintiff-appellant's 


motion for summary judgment. 


DESIGNATION OF CONTENTS OF RECORD ON APPEAL 


Plaintiff hereby designates as the record on appeal the following 
papers, pleadings and matter, namely: 


3 
1. The papers, pleadings and matter named in the designation of 
contents of record on appeal filed herein by appellant July 14, 1959; 


2. The papers, pleadings and matter named in the supplemental 
designation of contents of record on appeal filed herein by plaintiff on 
July 22, 1959; 
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3. Order entered February 29, 1960; 
4. Plaintiff's demand for findings and affidavits filed herein on or 
about March 9, 1960; 
5. Order made herein March 16, 1960; 
6. Defendant's response to the Court's order of February 29 , 1960; 
7. Order on remand entered March 22, 1960; 
8. Plaintiff's memorandum filed on or about April 22, 1960; 
9. Defendant's reply memorandum to the Court pursuant to order 
of February 29, 1960; 
10. Order filed June 27, 1960; 
11. Notice of appeal from said order of June 27, 1960; 
12. This notice. 
The Clerk of the above entitled Court is hereby requested to transmit 
the originals of the above named papers to the Clerk of the United States 
Court of Appeals for the District of Columbia. 


/s/ Neil F. Davis 
NEIL F.DAVIS 
Plaintiff in Pro Se 


(Certificate of Service) 


BRIEF FOR APPELLEE 
———————— 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No: 15992 


Nem F. Davis, APFELLANT 
: v. 


-<. J, Stahr (Secreraky oF THE DEPARTMENT OF THE 


a ; 
| ‘ Silvis ve 
| - 
if - —— ARMY, APPELLEE 
Fea 


ON APPEAL FROM THE. UNITED-ST. 
THE DISTRICT OF C' 


‘BS DISTRIOT COURT FOR 
LUMBIA 


QUESTIONS PRESENTED 


1. Whether the action of the Secretary of the Army in dis- 
charging appellant with a General Discharge under honorable 
conditions was based on his military record in the Army. 

2. Whether all provisions of the governing statutes and reg- 
ulations were complied with in appellant’s case. 

3. Whether Army Regulation 604-10 was properly applied 
to appellant once relieved of regular duty status regarding 
falsification of records or failure to answer questions. 

4, Whether the regulations as applied to appellant were in 
any relevant respect invalid or without authority of law. 


q@ 


Questions presented 
Counterstatement of the case 
Constitutional provisions, statutes and regulations involved_ 


L Cie and activities that appellant engaged in while on 
active duty and in the Ready Reserve were part of his mil- 
itary record in the Army ‘and the Secretary of the Army 
based appellant’s final discharge upon an evaluation of his 


IIT. AR 604-10 was ea applied to appellant as a reservist 
regarding falsification of records and failure to answer 


STR SE 
tionality of the program. 


*Davis v. Woodring, 72 US. App. D.C. 83, 111 F. 2d 523... 
*Deviny v. Campbell, 90 U.S. App. D.C. 171, 194 F. 2d 876, ‘certio- 

rari denied, 344 U.S, 826..-----------------+------------- 
Dynes v. Hoover, 61 U.S. (20 How.) 65.-.--.---.---.-.------- 
*French v. Weeks, 259 U.S. 326 


WV 


Cases—Continoed 
®Greene v. McElroy, 360 U.S. 474... 
*®Harmon v. Brucker, 100 U.S. App. D.C. 190, 243 F. 2d 613, 
3, 8 13, 19 


Willapoint 
$38 U.S. 860. .------------------ <2 
Williams v. Cravens, 93 U.S. App. D.C. 380, 210 F. 2d 874, 
certiorari denied, 348 U.S. 819..---------------<-27--""0""" 


Constitutional Provisions, Statutes, Directive and Regulations: 
Constitution of the United States: 
Article I, Sec. 8: 


16 
: 7 
$ Statutes: 
~ Act of March 1, 1875, c. 115, 18 Stat 337 
‘Administrative Procedure Act, 60 Stat. 237, 5 U-8.C. 1004... 
Armed Forces Act of 1956: 


——_—— 


Cases or authorities chiefly relied on are marked by asterisks. 


‘Armed Forces Reserve Act of 1952: 
66 Stat. 481, 483, 50 U.S.C. 922_------------------------ 5, 18 
18 


Uniform Code of Military Justice: 
Article 2 (70A Stat. 37, 10 U.S.C. 802) 
Directive: 
Department of Defense Directive 5210.9, issued April 7, 
1954 


ions: 
Military Personnel Security Program: 
AR 604-10, issued July 29, 1955. 


AR 320-5, issued January 21, 1952. 
“Miscellaneous: 
Davis, A Treatise on the Military Law of the United States 


1 Op. Att’y Gen. 380_.-.------------------------------= 
Winthrop’s Military Law and Precedent (1920 ed.)-------- 5, 16, 17 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15992 


New F. Davis, APPELLANT 
v. 
Wusme M. Brucker, SECRETARY OF THE DEPARTMENT OF THE 
ARMY, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This case was previously before the Court on notice of ap- 
peal filed July 14, 1959, and docketed as No. 15347. Follow- 
ing the submission of briefs the Court heard oral argument * 
and by order dated February 17, 1960, remanded the case to 
the District Court for inclusion of the text of administrative 
findings and for further proceedings not inconsistent with-law. 
The facts in the case up to the time of argument are set forth 


in pp. 1-4, counterstatement of the case, of Appellee’s previ- 
ous brief filed with the Court on December 14, 1959, the en- 
tire contents of which are hereby incorporated by reference. 
Following the issuance of the remand order by this Court 
the Distict Court, in accordance with said remand order, en- 
tered an order dated February 29, 1960, directing the appel- 


* although appellant waived oral argument and submitted on the brief, 
appellee's counsel appeared for oral argument and was questioned by the 
court on certain aspects of the case. Cf the order of February 17, 1960, : 


(1) 


2 
lee to furnish a copy of any administrative findings made in 


this cause by a board of officers and affidavits advising the 
court how the provisions of Army Regulation (AR) 604-10 
were applied to appellant. Appellant was ordered to file a 
legal memorandum setting forth his views on the hearings 
of cases cited by this Court in its remand order and the appli- 
cation of that order to further proceedings in this cause. Ap- 
pellee was directed to file reply memorandum to appellant’s 
memorandum (J.A. 182). In compliance with this order the 
appellee filed on March 21, 1960, an affidavit of Robert J. 
O'Connor, Colonel, JAGC, United States Army, dated March 
17, 1960, with attached exhibits A (copy of the findings and 
recommendation of a board of officers, J.A. 187-189) through 
H. Appellant filed his memorandum dated April 20, 1960, 
and appellee filed a reply memorandum on May 2, 1960. 

By order dated June 27, 1960, the District Court granted 
appellee’s motion for summary judgment and denied appel- 
lant’s motion for summary judgment (J.A. 191-192). On 
August 8, 1960, appellant filed a notice of appeal (J.A. 192). 


CONSTITUTIONAL PROVISIONS, STATUTES AND 
REGULATIONS INVOLVED 


The constitutional provisions, statutes, and regulations in- 
volved are found on pp. 22-26 (Appendix) of the brief and 
pp. 108-134 of the Joint Appendix both previously filed with 
the Court, and are incorporated by reference herein. The sole 
exception is a provision of the Armed Forces Act of August 
10, 1956, 70A Stat. 165, 10 U.S.C. 3061, which is found in the 
appendix of this brief, nfra, p. 21. 


SUMMARY OF ARGUMENT 
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Army, thereby excluding this case from the prohibitions con- 
tained in Harmon v. Brucker, 355 U.S. 579. 

The Army complied with all the statutory and regulatory 
procedural requirements in effecting appellant’s separation. 
The governing statute (70A Stat. 89, 10 U.S.C. 1163) and 
regulation (Army Regulation (AR) 604-10) required that a 
hearing be held and findings be made before the final discharge 
order became effective. That was done here. 

The Secretary’s determination upholding Army action in 
the separation proceedings was based on appellant’s conduct 
in falsifying Department of Defense (D.D.) Forms 98 and 398 
and his subsequent refusal to answer pertinent questions made 
during the course of an official investigation relevant to such 
falsification. This conduct fell squarely within the specific 
criteria of AR 604-10, the provisions of which require that its 
criteria for application of a standard be substantially involved 
before it can become applicable. Moreover, the provisions of 
the regulation specify that it applies to all members of the 
Army Establishment, including the reserve component. The 
regulation was properly applied to appellant. 

As the Secretary of the Army is the regular constitutional 
organ of the President for administration of the Department 
of the Army, the act of the Secretary in promulgating the 
Military Personnel Security Program (AR 604-10) must be 
received as the act of the President. If additional authority 
were necessary to establish the program for the Army, Congress 
conferred it upon the Secretary by virtue of the Act of March 
1, 1875, 18 Stat. 337 (now recodified, 10 U.S.C. 3061). The 
rationale of Greene v. McElroy, 360 U.S. 474, requiring a spe- 
cific Executive Order or statute to withhold Fifth and Sixth 
Amendment rights in a particular instance in civil society is 
inapplicable in a military society where those rights are with- 
held generally. 

When this Court favorably determined the constitutionality 
of the military administrative proceedings in Harmon v. 
Brucker, 100 U.S. App. D.C. 190, 196-197, 243 F. 2d 613, 619- 
620, it likewise determined the constitutionality of the proceed- 
ings here which are in all respects identical to Harmon. 


578202—60——-2 


4 
ARGUMENT 


ity of law. 
Any ambiguity regarding the basis of the Secretary’s actions 
will be clarified, and the three questions set forth above will be 
discussed in order of the Court’s presentation. 


based appellant’s final discharge upon an evaluation of his 
military record. 
A Asa reservist appellant could not be a civilian. 
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Certain positions teken by the Greenawalt article merit further 
discussion here. 

Greenawalt characterizes the inactive reservist as a “hybrid 
‘civilian’ for most purposes but ‘military’ for others” (p. 482). 
Not only does this characterization ignore specific provisions 
of the Constitution, but it has been firmly rejected by the most 
eminent text writer in the field of militery law, Colonel Wil- 
liam Winthrop (Military Law and Precedents, 2d ed. 1920) 
and by the Supreme Court. On page 106 Winthrop states as 
follows: 


That instrument [the Constitution] in a further pro- 

vision also—the Vth Amendment—clearly distin- 

guishes the military from the civil class as separate 

communities. It recognizes no third class which is part 

civil and part military—amilitary for a particular pur- 

Pose or in a particular situation, and civil for all other 

purposes and in all other situations—and it cannot be 

perceived how Congress can create such a class, without 

a disregard of the letter and spirit of the organic law. 

This quotation from Winthrop was cited approvingly by 

the Supreme Court in Reid v. Covert, 354 US. 1, 19, at foot- 
note 38. It is evident that this 
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® article II, Section 2, Clause 1 of the Constitution. 
«article I, Section 8, Clauses 12 and 14 of the Constitution. 
srrpis is set forth on pp. 11-16 of Lieber, Remarks on the Army Regula- 
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any section, part or component, e.g. reserve component, of the 
military establishment is not dependent on a specific act of 
Congress. As a member of the Ready Reserve, appellant was 
fully as subject to the Secretary’s authority and control as when 
on active duty except to the extent prohibited or otherwise cur- 
tailed by Congress. As a reservist appellant was a member of 
the land forces as defined by the Fifth Amendment. 

Upon analysis it is apparent that the article is premised 
upon two basic principles that are at variance with the Consti- 
tution and contrary to established law. The creation of a 
“hybrid” category for reservists conflicts with the Fifth Amend- 
ment which provides for a twofold society—the civil and the 
military. Appellant could not be a member of both societies at 
the same time, but as a reservist belonged to the military 
one. Furthermore, to require statutory support for the Army’s 
exercise of authority over its reserve component is unsound be- 
cause it ignores the constitutional provision that confers upon 
the President power over the Army as Commander-in-Chief. 
The President could not exercise his power as Commander-in- 
Chief without the power to make orders for the administration 
and regulation of the Army.* This power is concurrent with, 


although sometimes subordinate to, the power of Congress to 
“make rules for the government and regulation of the land and 
naval forces.” Certainly the President’s power is not delimited 
or restricted by the Constitution to any section or component of 
the military establishment but embraces it in its entirety. 


B. Appellant’s discharge was not based on pre-induction conduct. 


The record now before the Court reveals that the Secretary’s 
final action was not based on appellant’s pre-induction con- 
duct. The record discloses that there were three allegations on 
the basis of which proceedings against appellant were initiated. 
The first allegation set forth that he had in 1947 been a func- 


Congress completely to regulate the methods of military administration it 
might, under the Constitution, do so. But it is entirely impracticable, and 
therefore, it is in a great measure left to the President to do it. So far as 
Congress chooses to exercise its jurisdiction in this respect it occupies the 
field, and the President can not enroach on it. But when it does not see fit 
to do so, the President’s power is of necessity called into action.” 

“See Lieber, Remarks on the Army Regulations, pp. 17-18 (1898). 
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Board on January 14, 1 

charge from Undesirable 

tions. Subsequent to 

the Harmon case, appellant’s case 


active duty and as 3 
Secretary, acting thro 
Records (70A Stat. 116, 10 USL. 
application for an Honorable Discharge, 
pre-induction conduct (J.A. 190). 

This final action of the Secretary in upholding his previous 

denying appellant's application was proper 

and sustainable in law. The criterion in AR 604-10 on which 
the first allegation of the pre-induction eonduct is based (para- 
graph 13b (4), JA. 113) is separable from. those on which 
the second and third allegations are founded (paragraph 13b 
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(6), J.A. 113-114). In addition, the conduct and activities 
contained in each allegation were separate and distinct from 
that contained in each of the others in relation to both time 
and events. This separability of the allegations is further 
shown by paragraph 13b of AR 604-10 (J.A. 112), which pro- 
vides that any one and/or all of the criteria therein listed are 
sufficient to initiate action to determine whether the acceptance 
or retention of a soldier is warranted. The Secretary’s action 
in denying appellant’s application on the basis of the second 
and third allegations conclusively demonstrates the separa- 
bility of the allegations from each other. 

A finding against appellant based on any one of the allega- 
tions was sufficient to sustain the action taken. It is a gener- 
ally accepted rule in criminal procedure that if the judgment 
is authorized by any one count it must be sustained irrespective 
of the validity of the other counts. Barenblatt v. United States, 
360 U.S. 109, 115; Claassen v. United States, 142 US. 140, 147. 
This applies equally to action based on allegations in adminis- 
trative proceedings. Deviny v. Campbell, 90 US. App. DC. 
171, 173-174, 194 F. 2d 876, 878-879, certiorari denied, 344 U.S. 
$26; Williams v. Cravens, 93 U.S. App. D.C. 380, 381, 210 F. 2d 
$74, 875, certiorari denied sub nom. Williams v. Robbins, Ad- 
ministrator, 348 U.S. 819; Willapoint Oysters v. Ewing, 174 F. 
2d 676, 691 (C.A. 9), certiorari denied, 338 U.S. 860. The 
sufficiency of one valid allegation to sustain the administrative 
order is unquestionable when the action is premised on the 
allegations severally. Deviny v. Campbell, supra, 90 US. App. 
D.C. at 174, 194 F. 2d at 879. The sufficiency of each of the 
assigned allegations here was asserted by the Secretary. When 
the Secretary acted through the Board for Correction of Mili- 
tary Records he was authorized by Congress to correct any 
error involving a military record, and his final action there 
corrected any error made in prior proceedings where appellant’s 
pre-induction conduct had been considered. 


IL. The provisions of the governing statutes and regulations 
were complied with. z 


The proceedings against appellant were initiated under au- 
thority of the provisions contained in AR 604-10, dated July 
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and (6) (J-A. 126-127). 
The case was then forwarded to the Army Review Board 
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tive (70A Stat. 89, 10 U.S.C. 1163). Cf. Opp Cotton Mills v. 
Administrator, 312 US. 126, 152-153; Inland Empire Council 
v. Mills, 325 U.S. 697, 710. The relevant statutory and regu- 
latory procedural requirements were fully complied with. 


Til. AR 604-10 was properly applied to appellant as a reservist 
regarding falsification of records and failure to answer 
questions. 


The provisions of AR 604-10 prescribe the standard, criteria 
and administrative procedures for the reporting, investigation 
and disposition of military personnel in the Army Establish- 
ment. The standard applicable to inductees (appellant) is 
that when retention is inconsistent with the interests of na- 
tional security they will be discharged with a discharge char- 
acterized no higher than General under honorable conditions: 
The regulation applies to all military members of the Army 
Establishment, including members of the reserve component. 

The derogatory information against appellant related to 
his 1947 membership in an organization designated by the 
Attorney General as Communist (AYD), and his failure or re- 
fusal to truthfully respond to questions in or to complete De- 
partment of Defense Forms 98 and 398, and his further refusal 
to answer questions propounded during the course of an offi- 
cial examination relative to the conduct described. This in- 
formation reflected that appellant’s conduct and activities fell 
squarely within the criteria for application of a standard as 
contained in paragraphs 13b (4) and (6) of AR 604~10 (J.A. 
112-114). It was essential that his conduct fit hand-in-glove 
with the criteria of AR 604-10 if the procedures of that regu- 

lation were to be utilized. The provisions of the regulation 

* Paragraph 2b of AR 604-10 sets forth that the term “Army Establish- 
ment” is defined in AR 320-5. Paragraph 3 of AR 320-5, dated January 21, 


Moreover, paragraph 33b of AR 604-10 Reine: nae if a respondent is a 
member of a reserve component the Review Board will include at least one 
Officer of @ reserve component. The reserve officer that sat on the review 
board in appellant’s case was Colonel McDuff (J.A. 189). 
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itself do not favor its employment unless it is determined that 
action under other directives, regulations or the Uniform Code 
of Military Justice is inappropriate ° (paragraph 13c, J.A. 115; 


ceedings under AR 604-10. 
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13b(6) and cleared the way for a complaint-type investiga- 
tion to be initiated under AR 604-10, as noted in paragraph 18. 

From the above it can readily be concluded that the provi- 
sions of AR 604-10 were properly utilized here not only be- 
cause of the regulation’s clear and precise criteria that bring 
it into play but also because of its restraining provisions 
which strictly prohibit its use when any other statute or regu- 
lation is applicable. When the provisions of AR 604-10 were 
employed here it was done following a determination by the 
Army that the criteria of that regulation were substantially. 
involved and that action under any other directive, regulation 
or the Uniform Code was inappropriate (J.A. 184). 


IV. The military personnel security program as applied to 
appellant was authorized in law and is constitutional 


A. When promulgating the program the Secretary acted for the President. 


As previously noted, proceedings effecting appellant's dis- 
_charge from the Army were initiated pursuant to the proce- 
dures contained in AR 604-10, dated July 29, 1955,’ which is 
the Military Personnel Security Program for the Army. This 
regulation was promulgated by the Secretary of the Army pur- 
suant to the express authority contained in Department of 
Defense Directive (DOD) 5210.9," issued by the Secretary of 
Defense on April 7, 1954. Harmon v. Brucker, 100 U.S. App. 
D.C. at p. 192, 243 F. 2d at p. 615, reversed 355 U.S. 579; 
Schustack v. Herren, 234 F. 2d 134, 186 (C.A. 2). This Direc- 
tive prescribes the standard and criteria for the separation of 
members from the active and reserve components of the Armed 
Forces in the interest of national security. AR 604-10 contains 
@ similar standard and criteria applicable to active and reserve 
components of the Army. 

The authority of the Secretary to establish the Military Per-. 
sonnel Security Program is derived from the power of the 
President as Commander-in-Chief of the Army and Navy con- 

» This regulation was amended by AR 604-10 dated May 15, 1957, which 
presently is in force and effect. See Government Security and Loyalty 
(Burean of National Affairs), Vol. II, 31.71 e¢ seq. 

=¥or text of DOD 5210.9 see Government Security and Loyalty (Bureau 
of National Affairs), Vol II, 3151 et seq. 
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ferred by Article II, Section 2, Clause 1, of the Constitution. 
‘As Commander-in-Chief of the Army and Navy, the President 
is empowered to make regulations for the government of the 
military service concomitant with and supplemental to the 


power of Congress “to make rules for the government and 
regulation of the land and naval forces.” See Lieber, Remarks 
on the Army Regulations 5-6, 11-16, 18-19 (1898). The exer- 
cise of this power does not require the signature or the per- 
sonal action of the President. Adams v. US., 42 Ct. Cl. 191, 
211. Since the Secretary of the Army is the regular consti- 
tutional organ of the President for the administration of the 
Department of the Army, the directives, rules, and regulations 
publicly promulgated by him must be received as the acts of 
the President and binding upon all within the sphere of their 
legal and constitutional authority. U.S. v. Eliason, 41 US. 
(16 Pet.) 291, 302; In re Brodie, 128 Fed. 665, 670 (C.A. 8); 
Adams v. U.S., supra at 211; Nordmann v. Woodring, 28 F. 
Supp. 573, 576. Cf. French v. Weeks, 259 US. 326; Davis v. 
Woodring, 72 US. App. D.C. 83, 111 F. 2d 523. This regu- 
lation issued by the Secretary was, in contemplation of law, 
not his order, but the order of the President of the United 
States. 1 Op. Att’y Gen. 380-381. Consequently, the acts of 
the Secretary of Defense and Secretary of the Army in estab- 
lishing the Military Personnel Security Program in an area 
where their jurisdiction is unquestioned were and should be 
considered as acts of the President. 

It is normal procedure in the administration of the Army for 
the Secretary to promulgate rules and regulations relative to a 
member’s appointment to, retention in, or discharge from the 
service for various reasons. Appointment of an officer to the 
Army by the Secretary of War was held to be the act of the 
President in O’Shea v. U.S., 28 C. Cl. 392. Regulations issued 
by the Secretary of War which looked to the discharge of a 
member for lack of fitness have been upheld as approved by the 
President when endorsed “by order of the Secretary. of War” 
and signed by the Chief of Staff.* Seltzer v. US., 98 Ct. CL. 

=1t must be noted that the regulation in controversy here (AR 604-10) 
ts endorsed “By order of the Secretary of the Army” and signed by Max- 
well D. Taylor, General, United States Army, Chief of Staff. 
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554. Regulations promulgated by the Secretary of War classi- 

fying the various discharges pursuant to which a soldier was 
discharged with a certificate of discharge not having the effect 
of an honorable discharge were presumed by this Court to have 
been approved by the President. Davis v. Woodring, supra. 
Moreover, this Court has held that orders of the Secretary af- 

fecting the status of military personnel are presumed to be by 
authority of the President. Weeks v. Creary, 51 U.S. App. 
D.C. 195, 277 Fed. 594, affirmed, 259 U.S. 336. Cf. French v. 
Weeks, supra. Here, appellant’s discharge being an adminis- 
trative matter, the President had the power to delegate author- 

ity to the Secretary to discharge him pursuant to AR 604-10, 
and that authority is presumed to have been given. Seltzer v. 

US., supra-at 562. 

From the foregoing it is evident that the Military Personnel 
Security Program was properly authorized and does not fall 
within the prohibition of Greene v. McElroy, supra. There 
the Supreme Court decided that the Secretary of Defense could 
not establish an industrial security clearance program appli- 
cable to civilians which denied them the traditional safeguards 
contained in the Fifth and Sixth Amendments and operated to 
deprive a civilian of the right to follow his chosen profession, 
unless the President or Congress, within the sphere of their con- 
stitutional powers, decided that such a program was necessary 
and specifically authorized its employment by Executive Order 
or statute. 

It is essential for purposes of analysis that the Greene case 
be read in light of ite particular controlling facts. In holding 
that the Secretary of Defense lacked authority to promulgate 
such a program, the Court confined itself strictly to a discus- 
sion of the Constitutional rights and privileges inherent in our 
civil society and did not consider the military society of which 
this appellant was a member. In Greene the court was not 
concerned with the establishment of a security program in a 
separate military society (Orloff v. Willoughby, 345 U.S. 83, 
94; Carter v. McClaughery, 183 U.S. 365, 390; Ex parte Milli- 


gan, 71 US. (4 Wall.) 2, 137), where the constitutional guar- 
anties of the Fifth and Sixth Amendments are expressly. held 
to be inapplicable. Fz parte Quirin, 317 US. 1, 40; Ez parte 
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v. Franke, 106 US. App. D.C. 203, 271 F. 2d 469. “Proceedings 
before 2 military tribunal are in their nature more summary 
than those in a civil court, and can not be constituted in such 
@ way as to have the same qualifications that the Constitution 
has deemed essential to the fair trial of civilians in federal 
courts. Toth v. Quarles, 350 U.S. 11, 17. In the military it is 
essential that emphasis be placed on security and order to the 
subordination of the value and integrity of the individual. 
Reid v. Covert, supra at39. 

When viewed from this background, the total inapplicability 
here of the Greene case is only too apparent. When the Secre- 
tary of Defense and the Secretary of the Army promulgated the 
Military Personnel Security Program they are presumed to 
have done 80 on the approbation and authorization of the 


society. Moreover, the traditional absence of Fifth and Sixth 
Amendment requirements in the military generally would ob- 
viate the necessity of the specific authority required by the 
Greene case to withhold them in a particular instance regard- 
ing the military establishment. It is submitted that sufficient 
Presidential authorization for the program has been shown. 


B. The program has received congressional anthorization 


By virtue of a provision incorporated and recodified in the 
Armed Forces Act of 1956 (70A Stat. 165, 10 U.S.C. 3061), 
Congress conferred on the President power to prescribe regu- 
lations for the government of the Army (see appendix, infra, 
p. 21). Under this act Congress relinquished its rights of rati- 


tions for the Army. 

30, (2d ed., 1920). We have shown that when the Secretary 
of Defense promulgated DOD 5210.9 and the Secretary of the 
Army issued AR 604-10, they are presumed to have done 80 


* This provision is directly derived from the Act of March 1, 1875, c. 115, 
18 Stat. $37. 
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Army was further confirmed by another provision of the Armed 
Forces Act of 1956 (70A Stat. 89, 10 USC. 1163), which pro- 


servist for security reasons. 
A third subpart under subsection (c) had been contemplated, 
to read as follows: 

(c) A member of a reserve component discharged for 
cause other than as specified in subsection (b) of this 
section shall be given a discharge under honorable con- 
Siti : : 
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(3) The appropriate Secretary determines that a 
hearing is not in the best interests of the Government 
for security reasons.” 

However, on the day this measure was reported to the House, 
this third subpart was deleted. This deletion had the effect of 
subjecting future security cases to the requirement of a board 
proceeding before the issuance of a discharge under less than 
honorable conditions. In finally deciding against the inclusion 
of this provision Congress left to the Secretary unfettered au- 
thority to promulgate regulations looking to the separation 
of reservists from the service for reasons of security, subject 
only to the requirement of a board proceeding if a discharge 
under less than honorable conditions was issued. 


C. This Court has previously upheld the constitutionality of the program. 


In his brief filed with this Court in December, 1959, appel- 
lee set forth a somewhat extended discussion regarding the 
constitutionality of the Military Personnel Security Program 
(pp. 16-21). This relevant discussion is adopted and incorpo- 
rated herein by reference. 

The purpose of this subsection is merely to point out that 
the Court in Harmon v. Brucker, supra, 100 US. App. DC. at 
196-197, 243 F. 2d at 619-620, determined that the Military 
Personnel Security Program afforded due process and was con- 
stitutional. The Court further noted that the hearings before 
the statutory post-discharge review boards afforded Harmon 
the full measure of rights granted by Congress for persons in 
the military service. Appellant here has had the benefit of the 
same procedures as had Harmon. 

It is submitted that the favorable action of the Court in the 
Harmon. case regarding the constitutionality of the Military 
Personnel Security Program is controlling here. Although the 
Supreme Court subsequently reversed the judgment of this 


at p. 581. The determination of this Court. upholding the on 


19 HR. 4687, $250, 82d Cong., 1st sess.; HR. 4860, 52d Cong., 1st sess. ; 
ELR. 5426, 820 Cong., 2d sess. 
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stitutionality of the program was left undisturbed by the Su- 
preme Court and remains the law of this case. 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be affirmed. 
Respectfully submitted. 
J. Waurer YEAGLEY, 
Assistant Attorney General, 
Kevin T. Maroney, 
Samusy L. STROTHER, 
Attorneys, 
Department of Justice, Washington 25, D.C. 


Decemssr, 1960. 


APPENDIX 


1. Armed Forces Act of 1956, c. 1041, 70A Stat. 165, 10 
U.S.C. 3061 * provides as follows: 


The President may prescribe regulations for the gov- 
ernment of the Army. 


* This provision of the Armed Forces Act of 1956 is directly derived from 
the Act of March 1, 1875, c. 115, 18 Stat. 337. 
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PETITION FOR REHEARING 


Comes now the appellee and moves the Court for a re- 
hearing of its judgment of June 15, 1961, in the light of the 
June 19, 1961, decision of the Supreme Court in Cafeteria 
and Restaurant Workers Union, et al. v. McElroy (No. 97, 
October Term, 1960), and for reconsideration of other 
points hereinafter stated. 

The net effect of this Court’s opinion of June 15, 1961, 
seems to be that the issuance of a ‘‘general’’ discharge, 
though expressly stated to be ‘‘under honorable conditions”’ 
is necessarily punitive, and that, in the absence of explicit 
Congressional authority, such a discharge may not be 
awarded unless the right to confrontation has been granted. 
The opinion also appears to hold that for purposes of 
characterizing a discharge pre-induction activity of the 
soldier is altogether irrelevant, and that the Army may not 
consider ‘‘derogatory statements’? made by the soldier on 
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active duty which he, while a reservist, refused to discuss 
with representatives of the Army. 

We take it that the Court’s opinion in this case must be 
read with the opinion in Bland v. Connally (No. 19,977), 
decided on the same date by the same panel, because both 
cases involve military discharges, and the opinion in Davis 
refers to that in Bland. 

For present purposes, the substance of the Supreme 
Court’s Cafeteria Workers opinion appears to be that the 
naval authorities, acting under the authority of the Secre- 
tary, may summarily exclude a civilian employee of a con- 
tractor from a naval installation on security grounds and 
without stating a reason, and that it is not a denial of due 
process to take such action without notice and hearing 
or a ‘‘trial-type’’ hearing. 

We suggest that the Cafeteria Workers opinion well 
justifies reconsideration of the authority of the Secretary 
to discharge or ‘‘exclude”’ a member of the Army from the 
service. Also, the proposition appears to be at least argu- 
able that due process in a military discharge case does not 
require a ‘“trial-type”’ hearing with the right to con- 
frontation. 

This Court, in this case and in Bland, appears to have 
found, either as a matter of law or of fact, that the award- 
ing of anything short of an honorable discharge amounts 
to such an impairment of individual rights as to require 
confrontation, because there is serious injury, ‘‘the loss 
of numerous benefits in both the federal and state systems’’ 
as well as an <¢ynmistakable social stigma’’. (Bland opinion 

, p. 12; Davis opinion, p. 7). In this case, however, the 
answer denied that there would be any loss of benefits at 
all. See J.A. 6-7, 69 (No. 15,347, the prior appeal of this 
case), and the evidence in the record is that there would be 
no loss of federal or state (California) benefits. See J.A. 
138 (No. 15,347) and the letter from the State of California 
Department of Veterans’ Affairs, included in our brief in 
No. 15,347 at page 27. That issue of fact was not removed 
from the case by the fact that both sides moved for sum- 
mary judgment, and the filing of appellee’s cross-motion 
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only admitted the facts alleged for purposes of the motion. 
See, Begnaud v. White, 170 F (2d) 323, 327 (C.A. 6). That 
the valuation of the private interest claimed to be im- 
paired, the plaintiff’s ‘‘injury’’, may involve an issue of 
fact is suggested by a comparison of the Supreme Court 
opinion in the Cafeteria Workers case with that in Greene 
v. McElroy, 360 U.S. 474. 

The same issue of fact may also affect decision as to 
whether a discharge is ‘‘punitive’’ in law or in fact or not. 
In Ives v. Franke, 106 U.S. App. D.C. 203, 271 F. (2d) 469, 
471, this Court said that ‘‘[T]here is no connotation of 
dishonor in a general discharge which expressly states that 
it is ‘under honorable conditions’ ’’. 

That the Court treated the questions as to pre-induction 
conduct on Forms DD 98 and DD 398 as altogether irrele- 
vant suggests that the Court may have misunderstood the 
contentions of the appellee. In Davis, the Court refers to 
‘‘failure to disclose pre-induction contacts’’, ‘‘refusal to 
answer questions,’’ ‘‘failure to respond’’ (Slip opinion, pp. 
5,6). But appellant’s argument was that the appellant had 
falsified his answers on the Forms, not that he had failed 
to answer. Even on the theory that pre-induction conduct 
is completely irrelevant can it be said that making and 
signing a false record is not conduct which the Army is 
not entitled to take into account? And it seems open to 
doubt whether Harmon v. Brucker, 355 U.S. 579, stands for 
the proposition that if the Army should obtain information 
that a soldier has, for example, a pre-induction criminal 
record, it could not ask him about it and require a truthful 
answer. Falsification is the subject of Paragraph 12(c) (3) 
of the regulations, and behavior tending to show unrelia- 
bility or untrustworthiness is the subject of Paragraph 12 
(ce) (5) J.S. 115, (No. 15,347). 

Moreover, Forms DD 98 and DD 398 are not limited 
in use or in importance to the characterization of discharges. 
They are used in determining the types of active duty to 
which a soldier should be assigned, whether and when 
he should be placed in the reserve, and in deciding whether 
he is to be discharged at all. 
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Finally, the Court seems to have attached little or no 
importance to the derogatory statements about the Govern- 
ment and Army of the United States which the appellant 
is alleged to have made (Slip opinion, pp. 5-6, 7-8). In 
the present posture of international affairs, and with the 
opinions of the Supreme Court in cases like Barenblatt 
v. United States, 360 U.S. 109, 125-134, and Koenigsberg 
v. State Bar, 365 US. 36, and the recent opinions in 
Communist Party v. S.A.C.B. and Scales v. United States, 
and other cases, it seems completely reasonable to say 
that the statements appellant is alleged to have made were 
the type of statements about which the Army, like the 
Congress, could properly inquire, and that it was also 
entitled to require a truthful answer. See Koenigsberg 
vy. State Bar, supra. Whether, if the questions were rele- 
vant and an answer was required, a failure to answer would 
justify the action taken by the Army, is a question the 
opinion of the Court does not appear to resolve. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the Court in its discretion may appropriately order 
a re-hearing for the re-examination of the appeal in the 
light of Cafeteria Workers v. Mc Elroy. The decisions 
in this case, taken with the decision in Bland v. Connally, 
may well have the effect of forcing the Armed Services 
to hold a trial-type hearing in any case where there is 
any question whether the person is entitled to an honorable 
discharge, with all that that term (honorable) implies. 

In the alternative, appellee suggests that the opinion of 
June 15, 1961, be amended or clarified in respect to the 
portions dealing with ‘‘failure to disclose’? as an ‘<inde- 
pendent ground,” the portions dealing with the relevance 
of pre-induction activity, the possible loss of benefits by 


iu 
\) 
f 
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the appellant, and the relevance of the questions about 
appellant’s ‘‘derogatory statements’’, 


Respectfully submitted, 


J. Wauter YEAGLEY 
Assistant Attorney General 


Kevin T. Maroney 
Gerorce B. SEarts 
Samvez L, Srroruer 


Attorneys, 
Department of Justice, 


Attorneys for Appellee 
June, 1961 
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/s/ Samvuey L. Sreorner 
Attorney, 
Department of Justice, 
Attorney for Appellee 
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and individually, 


Appellee. 
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FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


REPLY TO APPELLEE'S COUNTER STATEMENT OF CASE 


While noting in its counter statement that appellee filed)on 
March 21, 1960 the affidavit of Robert J. O'Connor, Colonel, JAGC, 
United States Army with attached exhibits as compliance with| the order 
of the District Court of February 29, 1960, implementing the remand 
of this Court of February 17, 1960, showing the manner in which Army 
Regulation 604-10, the Military Personnel Security Program, was 
applied to appellant, appellee significantly fails to make any reference 
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to that affidavit's Exhibit C. This exhibit is the memorandum filed by 
Fred N. Coughlin; Esq., Assistant General Counsel of the Army, with 

the Army Security Review Board, as required by the procedural require- 
ments of the cited regulation, hitherto concealed from appellant. 


The Court is respectfully urged to read this exhibit since it 
utterly demolishes appellee's claim that there is any factual basis for 
his issuance of an adverse discharge, putting aside all considerations of 
validity. authorization, and denial of fundamental constitutional rights. 


Briefly, this memorandum, citing an undisclosed, unidentified informer, 
blasts the allegation that appellant had pre-induction membership in 
American Youth for Democracy, an organization named in the Attorney 
General's list (Affidavit of Robert J. O'Connor, Colonel, JAGC, United 
States Army, Exhibit C, p. 1). 


Had it not been for the remand of this Court, this hoax that there 
was the claimed pre-induction history would not have been discovered. 
Now exposed, appellee tries to slough off this crude injustice by blandly 
observing that the Army did not consider this material, obedient to the 
rule of Harmon v. Brucker, 355 U.S. 579. This course is intended to 
avoid confession of this fraud, although it is demonstrated by the cited 
exhibit of appellee’s administrative record. If open confession has thus 
been avoided, serious doubt is nevertheless cast upon the veracity of 
the rest of this administrative record which was kept sealed on the 


pretense of security consideration. 


REPLY TO APPELLEE'S SUMMARY OF ARGUMENT 


Again studiously avoiding any mention of Exhibit C, supra, appel- 
lee here asserts that the adverse discharge was based on appellant's 
falsification of Department of Defense (D.D.) Forms 98 and 398 and his 
subsequent refusal to answer pertinent questions during the course of 
an official investigation relevant to such falsification. The most potent 
answer to this bald statement is found in the same Exhibit C which 
demonstrates there was no such falsification or refusal. 
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After appellee's belated exclusion of appellant's supposed pre- 
induction history there remained only the claimed falsifications and 
claimed refusal to answer mentioned above to support the adverse dis- 
charge. But, as noted, appellee's own administrative record, chiefly 
Exhibit C, supra, cancels these charges. Hence, all other points aside, 
appellee's position that the Army complied with all statutory) and regula- 
tory procedural requirements in effecting appellant's separation mocks 
reality. The procedural requirement of a "hearing" was not observed 
since appellant was denied the rudiments of a fair hearing because 
access was denied him to the "evidence,"’ now seen to be spurious, 


assembled against him. 


Appellee's position that the Army Security Program is| authorized 
by Congress, based upon a statute which provides that "the President 
may prescribe regulations for the government of the Army” (10 U.S.C. 
3061, Appendix, Appellee's Brief) is not valid. It lacks the specificity 
needed to support violations of long accepted notions of fair procedures. 


Notwithstanding this Court's opinion in Harmon v. Brucker, 100 
U.S. App. D.C. 190, 243 F. 2d 613, reversed 355 U.S. 579, the consti- 
tutionality of the proceedings in the case at bar was not thereby deter- 
mined. In Harmon this Court was dealing with an inductee who was on 
on active duty when the security proceeding was launched against him 
dealing exclusively with his pre-induction activities, a factor ruled out 
by the Supreme Court in the same case. Appellee cannot claim that 
any view of this Court in Harmon has approval of the Supreme Court. 
All that can be derived from the Supreme Court decision is that the 
view of this Court on the factor of pre-induction activities was expressly 
repudiated. A judgment of reversal is not necessarily an adjudication by 
the appellate court of any other than the questions in terms discussed 


and decided. Wolff Packing Company v. Court of Industrial Relations, 
267 U.S. 550; Mutual Life Ins. Co. v. Hill, 193 U.S. 551. 
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Greene v. McElroy, 360 U-S. 474, in its rationale applies here. 
By analogy it must be made clear that the President, by executive order, 
or Congress, by statute, within their respective constitutional powers 
specifically has decided that the imposed procedures depriving a 
soldier of an honorable discharge are necessary and warranted and has 
authorized their use; decisions which cannot be assumed by acquiescence 


or non-action. 


REPLY TO ARGUMENT 
I 
A 


The core of appellee's argument here is that as a member of the 
Ready Reserve appellant was fully as subject to the Secretary's author- 
ity and control as when on active duty except to the extent prohibited or 
otherwise curtailed by Congress. Appellant suggests that this statement 
turns the law on its head. The correct rule is that appellant, as an in- 
active reservist, was subject to the secretary's authority and control 
only to the extent marked out by Congress through statute. The Army 
has been given by the Congress only several slight controls over the 
lives of inactive reservists. Appellee cites the distinguished text 
writer, Col. William Winthrop (Military Law and Precedents, 2d ed. 
1920) as his authority for refusing the characterization by a later 
writer of the inactive reservist as a “hybrid 'civilian' for most pur- 
poses but military’ for others” ("Discharging the Inactive Reservist 
for Political Activities Affecting His Security Status," 69 Yale Law 
Journal 474-497). 


Referring to Winthrop as the "Blackstone of Military Law", the 
Supreme Court in Reid v. Covert, 354 U.S. 1, 19 at footnote 38, quotes 


him as seriously doubting the peace-time power of the Congress to 


constitute and authorize a reserve component of the Army, whose 
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members are under no contract for military service, who render no 
military service, perform no military duty, receive no military pay, 
“but are and remain civilians in every sense and for every capacity." 
This stricture seems clearly to apply to the statutory scheme estab- 
lishing the inactive reserve. However, appellant, although he does not 
waive this constitutional objection raised so sharply by Col./Winthrop, 
is not obliged to upset the statutory inactive reserve plan in order to 
obtain by this litigation an honorable discharge, merited by the quality 
of his military record, which according to appellee's own administra- 
tive record, was excellent, both as to character and efficiency (Col. 
O'Comor's affidavit, supra, Exhibit C, p. 3). 


In final assessment, this record leaves for consideration only the 
asserted refusal of appellant, while he was an inactive reservist, to 
discuss opinions assertedly voiced by him while on active duty. To 
attempt to call him to account for these real or alleged active duty 
opinions stretches beyond the breaking point any government control of 
his life as an inactive reservist. But the same affidavit shows conclu- 
sively that there is no substance to this charge of refusal to|answer 
questions. There has already been removed from the case the two 
charges of falsification on at least one of several grounds, viz., the 
subject being real or alleged pre-induction associations, ruled out by 
Harmon, supra, queries in this area are immaterial; there is no proof, 
formal or informal, of falsification; appellee’s own record shows no 
falsification; the 1955 alleged falsification happened while appellant 
was an inactive reservist, immune from any Army demand that he 


make certifications or statements. 


In conclusion on this point, it seems likely that the pee may 
and while 


have had the principles enunciated by Col. Winthrop in min 
willing to risk their authorization to the limits mentioned by him 

would not essay a venture beyond them to embrace the area claimed 
by appellee in dealing with inactive reservists . 
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B 


Appellee here spells out the administrative procedural ramifica- 
tions of this case and asserts that, obedient to Harmon, appellant's 
real or alleged pre-induction associations were not placed in the scale 
against him but that nevertheless an adverse discharge was to be 
issued him. This legerdemain is interesting but not necessarily 
credible. 


But, taking at face value the Army's claim here, when this charge 
is removed from the jacket, no other charges, as has been shown, 


remain. 


Hence this is not a case where, as appellee claims, if there is 
one valid count supporting the administrative decision error with 
respect to other counts is immaterial. Appellee's trouble here, and it 
is lethal to his defense, is that he cannot produce a single valid count 
to support his issuance of the adverse discharge. 


pug 


Compliance with statutory and regulatory provisions is here 


claimed by appellee. There need be no concern with the minutiae of 


the administrative proceeding when it is seen that its heart consists of 
the "hearing and there was no "hearing" in the accepted sense of that 
word, in its connotation in civil, criminal, military law or administra- 
tive law. Once establishing, as appellant says he has done, that nothing 
was "proved", even using that word in its loosest sense, the Army can- 
not be allowed to show, in defense of its conduct that it danced a 
correctly stately minvet, making all the proper bows and graces, 
according to the book. Its compliance was as empty here of any mean- 
ing as if it had pursued this travesty omitting all procedural require- 
ments after the letter of allegations and concluding with the issuance 
of the adverse discharge. 
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m 


After earlier conceding that it was required by Harmon, supra, 


to discard pre-induction activities and asserting that it did so, appellee 
here tries to haul back this dead material by asserting that it was the 
subject of falsification by appellant. Appellant repeats that this 
maneuver cannot succeed for at least two reasons, viz., (1) if not 
material, the matters cannot be the subject of a false statement; (2) but 
if this is not so, appellee is forced to admit by his own record that there 
was no "proof" of falsification, even by his fanciful standard). 


So, too, with its remaining claim that AR 604-10 was properly 
applied here since appellant refused to answer pertinent questions. But 
appellee again flies in the face of his own record because it shows that 
there was no refusal to answer pertinent questions. 


IV 
A 


Appellant may safely concede arguendo that, as appellee claims, 
the regulations of the Secretary of the Army must be received as the 
acts of the President, if they remain "within the sphere of (the Presi- 
dent's and the Secretary's) legal and constitutional authority.” 


But this leaves undecided the boundaries of such legal and con- 
stitutional authority as applied to the case at bar. 


However shrunken they may be in military law, the Constitution 
nevertheless unequivocally demands that military personnel be pro- 
tected from the crude injustices of a trial so conducted that it becomes 
bent on fixing guilt by dispensing with rudimentary fairness, rather 
than finding truth through adherence to those basic guarantees which 
have long been honored by military courts as well as civilian courts - 
a responsibility resting on the appellee precisely as it does on federal 
courts. (Burns v. Wilson, 346 U.S. 137) 
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No amount of learned disquisition will remove from this case 
the crude injustice that became bent on fixing guilt by dispensing with 
rudimentary fairness rather than finding truth through adherence to 
those basic guarantees long honored until now by military courts as 
well as civilian courts - a crude injustice exposed by this Court's 


remand. 


Contrary to appellee's view, Greene v. McElroy, 360 U.S. 474, is 
applicable here. True, Greene dealt with a member of civil society. 
Conceding arguendo that appellant here is not a member of civil society 
but 2 member of the military, a nexus nevertheless is apparent. It is 
found in the demands of Burns v. Wilson, supra, for due process in 
military society. Qualitatively, there is no significant difference be- 
tween being branded as a security risk by revocation of a clearance as 
in Greene, and being branded as a security risk in the case at hand by 
the issuance of an adverse discharge - idealogically comparable to a 
security clearance, and equivalent to cancellation of appellant's honor- 


able separation from active duty. 


Clearly here as in Greene we deal "with substantial restraints 
on employment opportunities” (and an adverse discharge is such a 
restraint) . . . imposed in a manner which is in conflict with our long 
accepted notions of fair procedures.” Here, as in Greene, it aptly 
must be said that before military due process is to be violated as 
appellee seeks here to do, "it must be made clear that the President 
or Congress, within their respective constitutional powers, specifically 
has decided that the imposed procedures are necessary and warranted 


and has authorized their use,” . . . decisions (which) cannot be assumed 


by acquiescence or non-action.” 


Appellee fails to show any such decisions, either in the form of 


statute or executive order. 
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B 


Appellee here argues that the Army's security program has 
been authorized by 10 U.S.C. 3061, a simple statement that the Presi- 
dent may prescribe regulations for the government of the Army (Appel- 
lee's Brief, Appendix, for text) and 10 U.S.C. 1163, quoted in part at 
page 18 of his brief, which is on its face solely a procedural] statute 
and does not list substantive causes for discharge. 


Neither of these statutes has the specificity needed to give the 
Army the power it here claims and needs. Before a Court is asked to 
validate restraints imposed in a manner conflicting with long accepted 


notions of fair procedure, it must be made clear that the President, or 


Congress, within their respective constitutional powers, as Greene 


says, specifically has decided that the imposed procedures are neces- 
sary and warranted and has authorized their use; decisions which 


cannot be assumed by acquiescence or non-action. 


This being so appellee's claim is baseless when he says that the 
deletion in the legislative process (see Appellee's Brief, p. 18, 19) of 
a proposal to include in 10 U.S.C. 1163 a provision that a hearing 
therein may be denied by the Secretary for security reason$ meant 
that the Secretary was thereby given unfettered authority to promulgate 
a regulation, like the one at hand, which violates long accepted notions 
of fair procedure, and, in effect, denied a hearing for security reasons, 
a power specifically withheld by the Congress. 


Cc 


Harmon v. Brucker, supra, 100 U.S. App. D.C. 190, 243 F. 2d 
613, reversed 355 U.S. 579, is not the law of this case. While the 
regulation there involved and here involved may be substantially alike, 
it was applied in a completely different context here from that in 
Harmon. Moreover, this regulation had application there entirely 
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different than that in the case at hand. In fact, the Supreme Court said 
in Harmon that it could not be applied to pre-induction activities. 


Reid v. Covert, 354 U.S. 1, Vitarelli v. Seaton, 359 US. 535, and 
Greene v. McElroy, 360 U.S. 474, were decided after this Court decided 


Harmon in January 1957. This Court in its remand here of February 17, 
1960, specially directed attention to the last three cited cases. Clearly, 
Harmon as written in 1957, if it holds as appellee says it does, needs 
reappraisal in 1961 in the light of Greene and Vitarelli, supra, and the 
rejection as dicta of its views on constitutionality . 


This Court is respectfully referred to appellant's opening brief, 
page 12 et seq., in the prior appeal, No. 15,347, for his argument on 
the matter of constitutionality. 


CONCLUSION 


For all of which it is respectfully submitted that the District 
Court must be reversed and appellee ordered to issue an honorable 
discharge for military service honorably performed. 


NEIL F. DAVIS 
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